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PREFACE 

The  Select  Committee  on  Company  Law  was  reconstituted  on  May  25, 
1976  under  the  following  terms  of  reference: 

"to  continue  the  enquiry  and  review  of  the  law  affecting  the  Corpora- 
tions in  this  Province  as  reported  on  by  the  Select  Committee  of  this 
House  appointed  on  June  22,  1965  and  re-appointed  on  July  8,  1966, 
on  July  23,  1968  and  December  17,  1971  and  to,  in  particular,  enquire 
into  and  review  the  law  relating  to  the  business  of  insurance  companies 
in  the  province  including,  but  not  restricted  to: 

(a)  the  incorporation,  licensing,  regulation  and  supervision  of  insurers 
as  joint  stock  companies,  mutual  corporations,  fraternal  societies, 
mutual  benefit  societies,  exchanges,  syndicates  of  underwriters  and 
rating  bureaus  carrying  on  all  classes  of  insurance  business  in  this 
Province,  mergers,  amalgamations  and  reinsurance  of  liabilities, 
reporting  to  shareholders,  policyholders  and  members,  their  sol- 
vency, liquidity  and  financial  requirements,  the  purposes,  scope 
and  functions  of  their  returns,  reports,  statistical  gathering,  and  the 
basis  for  their  rates  and  premiums; 

(b)  automobile  insurance  contracts  and,  in  particular,  the  provision  of 
accident  benefits,  fire  insurance,  life  insurance,  accident  and  sick- 
ness and  marine  insurance  contracts  and  generally  insurance  con- 
tracts in  this  Province; 

(c)  the  licensing,  regulation  and  supervision  of  insurance  agents, 
brokers  and  adjusters;  and 

(d)  the  marketing  of  insurance  in  this  Province. 

And  that  the  Select  Committee  have  authority  to  sit  during  recesses  and 
the  interval  between  Sessions  and  have  full  power  and  authority  to  em- 
ploy counsel  and  such  other  personnel  as  may  be  deemed  advisable  and 
to  hold  meetings  and  hearings  in  such  places  as  the  Committee  may 
deem  advisable  and  to  call  for  persons,  papers  and  things  and  to  exam- 
ine witnesses  under  oath,  and  the  Assembly  doth  command  and  compel 
attendance  before  the  said  Select  Committee  of  such  persons  and  the 
production  of  such  papers  and  things  as  the  Committee  may  deem  nec- 
essary for  any  of  its  proceedings  and  deliberations,  for  which  the  Hon- 
ourable the  Speaker  may  issue  his  warrant  or  warrants." 

In  undertaking  preliminary  investigations  into  the  business  of  insurance 
companies  in  the  Province,  the  Committee  quickly  became  aware  of  the 
breadth  of  this  field  of  study.  In  order  to  segment  the  insurance  industry  into 
areas  of  enquiry  that  could  be  examined  with  reasonable  care  and  thorough- 
ness, it  was  agreed  to  focus  first  on  the  field  of  general  insurance  and  to 
defer  consideration  of  life  insurance  matters  until  a  later  date. 
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Priority  within  the  non-life  field  was  given  to  investigation  of  automo- 
bile insurance  and  the  Committee  issued  two  Reports  on  the  topic  of  the  au- 
tomobile insurance  system  in  the  Province  of  Ontario. 

The  Committee's  First  Report  on  Automobile  Insurance  was  submitted 
to  the  Legislative  Assembly  on  March  28,  1977  by  the  Chairman,  Mr.  Ver- 
non M.  Singer,  Q.C.  The  Second  Report  on  Automobile  Insurance  was  ta- 
bled in  the  following  year  on  June  22,  1978  by  the  newly  appointed  Chair- 
man, Mr.  James  R.  Breithaupt,  Q.C. 

On  July  5,  1978,  the  Committee  was  reconstituted  to  conduct  enquiry 
into  the  remainder  of  the  general  insurance  field,  excluding  automobile,  and 
resumed  its  hearings  with  the  appointment  of  fourteen  members,  as  follows: 
Mr.  Breithaupt  (Chairman),  Messrs.  Blundy,  Cunningham,  Cureatz, 
Germa,  Hodgson,  Laughren,  MacBeth,  Reid,  Renwick,  Rotenberg,  Smith, 
Van  Home  and  Yakabuski. 

Since  its  most  recent  reconstitution,  the  Committee  has  held  sessions 
on  40  days.  There  have  been  over  125  witnesses  before  the  Committee  to 
discuss  the  operations  of  the  general  insurance  industry.  A  list  of  witnesses 
is  set  out  in  Appendix  A  and  the  Committee  wishes  to  thank  them  all  for 
their  assistance  and  to  express  its  indebtedness  to  all  those  who  contributed 
to  the  over  100  exhibits,  submissions,  briefs  and  other  documents  received 
by  the  Committee. 

The  Committee  wishes  to  extend  its  gratitude  particularly  to  those  per- 
sons who  came  to  Toronto  to  appear  before  the  Committee.  Included  were 
witnesses  from  outside  the  Province.  The  Committee  greatly  appreciates  the 
participation  of  Mr.  Tiit  Pikksalu,  Vice-President  and  Manager  Canadian 
Operations,  Allendale  Mutual  Insurance  Company  headquartered  in  Mon- 
treal; Mr.  David  L.  Johnson,  Vice-President,  General  Counsel  and  Secre- 
tary of  Allendale  Mutual  Insurance  Company,  Massachusetts;  Mr.  John 
Drennan,  Senior  Actuary,  Allstate  Insurance  Company  in  the  United  States; 
and  Mr.  Claire  W.  Miller,  President,  Harriott  &  Associates  of  Canada 
(1974)  Limited.  With  the  assistance  of  the  many  witnesses  appearing  before 
the  Committee,  members  were  able  to  obtain  various  perspectives  on  the 
operations  of  the  general  insurance  industry. 

In  January  1979,  a  sub-committee  of  the  Committee  travelled  to  Mil- 
waukee, Wisconsin  to  meet  with  representatives  of  the  National  Association 
of  Insurance  Commissioners  in  the  United  States.  During  the  sessions  in 
Milwaukee,  members  had  the  opportunity  to  meet  with  Mr.  H.  P.  Hudson, 
Commissioner  of  Insurance,  State  of  Indiana,  President  of  the  N.A.I.C.; 
Mr.  Wesley  J.  Kinder,  Insurance  Commissioner,  State  of  California,  Chair- 
man of  the  Executive  Committee  of  N.A.I. C;  Mr.  Harold  R.  Wilde,  Jr., 
Commissioner  of  Insurance,  State  of  Wisconsin,  Chairman  of  the  Competi- 
tion Subcommittee;  Mr.  Richard  L.  Mathias,  Director  of  Insurance,  State  of 
Illinois,  Chairman  of  the  Financial  Condition,  Examination  and  Reporting 
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Committee;  Mr.  Phillip  O'Connor,  Assistant  to  the  Director  of  Insurance, 
State  of  Illinois;  Mr.  Robert  E.  Dineen,  Consultant,  N.A.I.C.  Data  Base, 
N.A.I.C.  Central  Office;  and  Mr.  Jon  S.  Hanson,  Executive  Secretary  and 
Director  of  Research,  N.A.I.C.  Central  Office.  The  Committee  is  particu- 
larly thankful  to  Mr.  Jon  S.  Hanson  for  his  efforts  in  contacting  and  making 
the  arrangements  for  these  members  of  N.A.I.C.  to  meet  with  the  sub-Com- 
mittee. 

The  Committee  also  wishes  to  express  its  gratitude  to  those  persons 
who  appeared  to  express  the  consumer  point  of  view,  particularly  in  per- 
sonal lines.  Mrs.  Barbara  J.  Shand,  President  of  the  Consumers'  Associa- 
tion of  Canada,  Mr.  William  McLeod,  Professor  of  Business  Administra- 
tion, Cambrian  College  in  Sudbury,  Mr.  Edward  Diebel,  Alderman,  City  of 
North  Bay,  and  Mr.  R.  M.  Burnard,  P.Eng.,  of  Toronto  are  especially 
thanked  for  their  time  and  effort  in  bringing  their  concerns  before  the  Com- 
mittee. 

Appreciation  is  also  extended  to  Mr.  Norman  Wright,  retired 
Vice-President  of  Royal  Insurance  Canada,  who  attended  the  Committee's 
public  hearings  on  behalf  of  the  Independent  Insurance  Agents  and  Brokers 
of  Ontario.  Mr.  Wright's  attendance  and  responses  from  time  to  time  to  mat- 
ters raised  by  members  and  witnesses  were  of  great  assistance  to  the  Com- 
mittee. 

In  addition  to  those  who  appeared  before  the  Committee,  our  business 
consultants,  Woods,  Gordon  &  Co.,  contacted  many  other  persons  regard- 
ing their  insurance  concerns  or  asking  for  their  assistance  in  the  Commit- 
tee's investigations.  Several  of  these  persons  provided  the  Committee  with 
information  in  briefs  or  letters  which  are  included  as  part  of  the  Exhibits. 
Woods,  Gordon  &  Co.  also  interviewed  a  great  many  persons,  all  of  whom 
were  most  co-operative  in  assisting  with  the  research  work.  Valuable  con- 
tacts included  representatives  of  the  Superintendent's  Office,  the  Insurance 
Bureau  of  Canada,  the  Insurers'  Advisory  Organization,  the  Independent  In- 
surance Agents  and  Brokers  of  Ontario,  the  Toronto  Insurance  Conference, 
the  Ontario  Risk  and  Insurance  Management  Society,  individual  insurance 
companies,  adjusters,  appraisers,  various  government  departments  and  nu- 
merous other  associations  representing  both  industry  and  consumer  groups. 

Throughout  its  investigations  into  both  automobile  and  general  insur- 
ance, the  Office  of  the  Superintendent  of  Insurance  of  Ontario  contributed 
generously  toward  assisting  the  Committee.  The  Committee  is  very  much 
indebted  to  Mr.  Murray  A.  Thompson,  Q.C.,  Superintendent  of  Insurance 
of  Ontario,  Mr.  Lear  P.  Wood,  Director  of  Insurance  Services,  Mr.  Ernest 
H.  Miles,  Director,  The  Motor  Vehicle  Accident  Claims  Fund,  Mr.  Martin 
T.  Crutcher,  Chief  Examiner  of  Insurance  Companies,  Mr.  Brian  R.  New- 
ton, Senior  Actuary  and  Mr.  Michael  Doherty,  Registrar  of  Agents,  Brokers 
and  Adjusters. 


The  work  of  the  Committee  could  not  have  been  accomplished  so  ef- 
fectively without  the  assistance  of  our  consultants,  Woods,  Gordon  &  Co., 
who  contributed  greatly  to  the  preparation  of  both  the  First  and  Second  Re- 
ports on  automobile  insurance  and  to  our  Third  Report.  The  consultants'  re- 
search into  the  general  insurance  industry  provided  a  background  for  the 
Committee's  most  recent  investigations  and  their  continual  assistance  during 
the  hearings  was  most  valuable.  The  Committee  wish  to  express  their  thanks 
to  Mr.  R.  Paul  Boddy,  C.A.,  Mr.  Peter  D.  McKelvey,  C.A.,  and  Miss  Lud- 
mila  Jagiellicz,  M.B.A.,  representatives  of  Woods,  Gordon  &  Co.,  for  their 
assistance  in  the  writing  of  this  Report. 

The  Committee's  special  gratitude  goes  to  Mrs.  Frances  Nokes,  who 
has  been  the  Clerk  of  the  Select  Committee  since  it  was  first  appointed.  She 
has  been  ably  assisted  by  our  secretary  Mrs.  Frances  Davidson. 

It  is  the  Committee's  intention  to  continue  its  studies  under  its  terms  of 
reference:  to  submit  a  subsequent  Report  on  life  insurance,  which  will  also 
include  a  review  of  accident  and  sickness  insurance,  and  to  report  on  various 
other  outstanding  matters  regarding  the  law  affecting  Corporations  in  this 
Province,  including  the  subject  of  corporations  without  share  capital. 
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PARTI 

THE  PUBLIC  INTEREST  AND 
THE  GENERAL  INSURANCE  SYSTEM 


CHAPTER  1 

The  Need  for  a  Government  Presence  in  the  General 
Insurance  Industry 

A.  INTRODUCTION 


^ 


The  Select  Committee  on  Company  Law  has  conducted  extensive 
earings  into  all  aspects  of  the  general  insurance  system  in  the  Province  of 
Ontario.  It  has  investigated  the  automobile  insurance  sector  of  the  general 
insurance  industry  and  has  issued  two  Reports  on  the  topic  of  the  automo- 
bile insurance  system  in  the  Province.  In  addition,  the  Committee  has  now 
completed  its  investigation  into  the  property  and  casualty  sector  of  the  gen- 
eral insurance  industry  and  comments  on  its  findings  in  this  Third  Report 
on  General  Insurance. 

Study  into  all  aspects  of  the  general  insurance  system  in  the  Province 
of  Ontario  has  led  the  Committee  to  conclude  that  there  is  a  need  for  a 
continuing  government  presence  in  the  general  insurance  industry.  The  na- 
ture of  the  risk  environment  affecting  both  individuals  and  businesses  and 
the  nature  of  the  insurance  product  are  such  that  the  Committee  believes 
that  there  is  a  need  for  government  supervision  of  the  insurance  system  to 
safeguard  the  public  interest. 

As  background  to  the  Committee's  conviction  regarding  a  government 
presence,  this  chapter  serves  a  threefold  function.  First,  it  outlines  the 
Committee's  observations  regarding  the  risk  environment,  the  essential  na- 
ture of  the  insurance  system  and  the  nature  of  the  insurance  product.  Se- 
condly it  comments  on  the  responsibilities  of  the  industry  and  the  govern- 
ment in  safeguarding  the  public  interest.  Thirdly,  it  introduces  the  structure 
of  the  remainder  of  the  Report  wherein  the  Committee  will  comment  more 
specifically  on  improvements  to  the  general  insurance  system  in  this  Prov- 
ince and,  in  particular,  to  the  property  and  casualty  sector  of  the  general 
insurance  industry. 

B.  THE  RISK  ENVIRONMENT 

Exposure  to  risk  is  inescapable.  The  risk  environment  is,  however, 
continually  changing  and  new  ways  to  cope  with  risk  must  continually  be 
developed.  The  Committee  sees  significant  changes  occurring  at  the  pres- 
ent time  in  social  and  living  patterns  as  well  as  continual  economic  and 
technological  change  and  expansion — these  factors  are  affecting  exposures 
to  risk  and  the  demand  for  protection  against  risk. 

For  example,  more  densely  populated  centres  and  increasingly  more 
complex  and  sophisticated  technologies  contribute  to  greater  opportunity 
for  a  higher  frequency  of  loss.  In  addition,  rising  property  values,  increas- 
ing liability  costs  and  greater  financial  risks  are  reducing  the  ability  of  in- 
dividuals and  organizations  to  cope  with  the  potential  size  of  their  own 


losses.  The  increasing  size  of  risk  exposures  is  the  result  of  numerous  fac- 
tors beyond  the  immediate  control  of  the  individual  or  business:  price  in- 
flation, the  uncertainty  at  the  present  time  regarding  the  economy,  height- 
ened consumer  consciousness,  increased  expectations  leading  to  so-called 
"social  inflation",  expanding  definitions  of  liability  and  trends  towards 
large  loss  settlements  in  many  jurisdictions. 

The  Committee  is  led  to  believe  that  the  risk  environment  in  Ontario 
today  is  much  more  stable  than  in  many  other  jurisdictions  in  North 
America  and  elsewhere  in  the  world.  While  Ontario  may  differ  from  some 
other  jurisdictions  in  terms  of  greater  stability  and  control  over  amounts 
paid  out  on  loss  claims,  a  number  of  factors  such  as  higher  living  costs  and 
replacement  costs  and  greater  public  expectations  for  compensation  are 
placing  a  higher  value  on  risk  in  the  1970's  than  in  earlier  decades. 
Growth  in  industrial  investment  and  in  new  construction  is  also  contribut- 
ing to  a  greater  value  of  private  and  business  assets  at  risk.  The  pressures 
of  a  more  complex  social  and  living  environment  are  further  adding  to  risk 
through  a  higher  incidence  of  insurance-related  crime,  such  as  theft,  van- 
dalism and  arson — despite  a  record  of  lower  incidence  and  better  control  of 
such  crimes  in  this  Province,  relative  to  that  in  many  other  jurisdictions.  In 
sum,  the  Committee  views  the  risk  environment  to  be  increasingly  more 
uncertain  to  the  individual  or  organization  in  this  Province. 

C.  THE  ESSENTIAL  NATURE  OF  INSURANCE 

While  society  has  developed  a  variety  of  responses  aimed  at  coping 
with  the  risk  environment,  including  government  participation  in  public 
safety  and  loss  prevention  activities,  the  Committee  views  the  insurance 
system  as  an  essential,  attendant  mechanism  for  coping  with  those  losses 
that  will  still  inevitably  occur.  Insurance  is  the  transfer  of  the  risk  of  loss 
from  individuals  and  organizations  to  a  risk-sharing  pool.  Not  only  is  there 
a  compelling  practical  aspect  to  insurance,  wherein  the  premiums  of  the 
many  are  used  to  pay  the  losses  of  the  few,  but  there  is  also  the  aspect  of 
necessity  as  insurance  is  required  by  most  persons  to  cope  with  accidental 
losses  that  can  be  of  substanial  proportions.  Both  the  essential  and  practi- 
cal aspects  of  the  insurance  product  create  an  almost  universal  demand  for 
coverage  in  most  situations  of  both  small  and  large  risks.  The  indispens- 
able nature  of  insurance  coverage  is  one  of  the  reasons  the  Committee 
views  the  insurance  contract  as  a  product  different  from  most  others. 

As  a  result  of  its  investigations  into  property  and  casualty  insurance, 
the  Committee  finds  that  destruction  of  a  home  or  business  premises  likely 
is  a  substantial  financial  set-back  to  the  individual  who  loses  his  invest- 
ment in  his  dwelling  or  business  or  loses  his  job  because  his  employer  is 
unable  to  resume  operations.  The  consequences  of  such  losses  can  also 
easily  spread  throughout  the  community.  This  implies  a  social  need  for 
protection  through  insurance  as  well  as  an  individual  need. 


Similarly,  the  insurance  system  is  necessary  for  the  process  of  risk- 
taking.  Without  the  capability  of  insuring  risks,  it  is  unlikely  that  many 
major  new  investments  would  be  made,  because  they  represent  an  intolera- 
ble risk  to  the  financial  assets  of  the  business  firm.  Likewise  individual  in- 
vestments in  homes  and  cars  might  be  curtailed  if  insurance  were  unavail- 
able to  protect  the  investment  both  for  the  owner  and  the  credit  lender. 
Again,  a  reduction  in  risk-taking  would  have  social  consequences,  for  ex- 
ample in  terms  of  the  standard  of  living,  as  well  as  individual  conse- 
quences. 

In  the  automobile  field,  the  Committee  found  that  insurance  was  es- 
sential to  cover  losses  resulting  from  bodily  injury  and  from  liability  for 
property  damage.  The  need  for  insurance  was  most  apparent  in  protecting 
third  parties  involved  in  an  accident.  Accordingly,  compuslory  automobile 
insurance  was  recommended  in  order  to  protect  the  victims  of  automobile 
accidents.1  The  Committee  is  pleased  to  note  that  the  government  has  ac- 
cepted this  principle. 

When  coverage  is  made  compulsory,  government  supervision  over  the 
insurance  industry  is  generally  considered  to  be  unavoidable.  However,  a 
need  for  objective  supervision  over  the  automobile  insurance  process  has 
long  been  established,  even  without  consideration  being  given  to  the  com- 
pulsory aspect.  Auto  insurance,  even  when  not  compulsory,  is  considered 
to  be  essential  to  the  driving  public.  That  is,  most  motor  vehicle  owners 
individually  perceive  insurance  to  be  essential  to  allow  them  to  engage  in 
the  activity  of  driving,  without  the  fear  of  drastic  financial  consequences  in 
the  event  of  an  accident.  Therefore,  for  most  motor  vehicle  owners,  auto- 
mobile insurance  does  not  need  to  be  sold;  it  sells  itself.  As  a  result,  the 
consumer  is  likely  to  want  some  assurance  that  the  insurance  product  will 
serve  him  well. 

Such  is  also  the  case  in  personal  and  commercial  lines  of  property  and 
casualty  insurance,  where  insurance  is  necessary  to  protect  an  individual's 
shelter  needs  and  it  is  a  necessity  in  promoting  risk-taking  by  protecting 
business  activity  from  fortuitous  losses  and  disruptions.  Accordingly,  the 
essential  nature  of  property  and  casualty  insurance  also  appears  to  call  for 
some  form  of  objective  supervision  over  the  provision  and  availability  of 
the  insurance  product  to  the  consumer. 

D.  THE  NATURE  OF  THE  INSURANCE  PRODUCT 

Insurance  differs  from  most  other  products  in  that  it  is  an  intangible 
product.  The  purchase  of  an  insurance  contract  is  a  promise  of  protection 
and  future  compensation  rather  than  an  exchange  for  an  immediately  tangi- 
ble good  or  service.  The  future  settlement  of  a  claim  is  in  fact  the  major 

1.   Select  Committee  on  Company  Law,  The  Insurance  Industry— First  Report  on  Automobile  Insur- 
ance, Province  of  Ontario  Legislative  Assembly,  1977,  page  173. 


part  of  what  the  policyholder  buys  when  he  pays  his  premium.  Yet  the 
consumer  may  be  unable  to  evaluate  the  insurer's  promises  of  future  per- 
formance at  the  time  of  purchase.  In  particular,  the  consumer  is  unable  to 
evaluate  the  financial  position  of  the  insurance  company  as  an  indication  of 
the  ability  of  the  company  to  pay  future  claims.  Protection  of  the  consumer 
in  this  regard  was  assumed  as  a  responsibility  of  the  government  as  early 
as  1877  when  the  Inspector  of  Insurance  Companies  was  entrusted  with  the 
responsibility  to  ensure  that  the  statement  of  affairs  of  licenced  companies 
showed  the  companies'  ability  to  meet  their  liabilities  prior  to  issuance  or 
renewal  of  licences. 

Furthermore,  in  order  to  make  a  sound  purchase  decision  in  regard  to 
an  intangible  product,  the  consumer  needs  information  and  perhaps  advice 
regarding  the  insurance  carriers  and  the  coverages  competing  for  his  pre- 
mium dollar.  Information  is  particularly  necessary  because  there  are  both 
real  and  perceived  product  differences  in  the  insurance  marketplace.  In  ad- 
dition, the  consuming  public  is  hampered  in  its  ability  to  judge  the  exis- 
tence of  unfair  pricing  practices  since  the  price  determination  process  for 
insurance  differs  from  that  of  other  products.  The  price  of  insurance  is 
based  on  future  costs,  which  must  be  predicted,  rather  than  on  actual  costs 
of  production,  which  are  the  basic  determinant  of  price  for  most  other 
goods  and  services. 

In  sum,  the  difficulty  of  evaluating  an  intangible  product  and  the  pos- 
sibility that  comparative  product  and  price  information  may  not  be  in  the 
best  interests  of  individual  companies,  compound  the  consumer's  ability  to 
judge  which  insurance  product  satisfies  his  needs  best.  The  consumer  may 
therefore  welcome  objective  assistance  in  evaluating  the  insurance  product 
and  the  performance  of  the  insurance  system. 


E.  SAFEGUARDING  THE  PUBLIC  INTEREST 

As  a  result  of  both  the  individual  and  social  need  for  insurance,  the 
Committee  maintains  that  the  insurance  system  must  operate  in  the  public 
interest  and  that  consumer  needs  and  services  must  be  emphasized.  Three 
specific  objectives  to  be  met  in  acting  in  the  public  interest  were  identified 
by  a  former  New  York  State  Superintendent  of  Insurance  as  follows: 

"1.   Insurance  must  be  made  available  to  all  who  want  and  need  it. 

2.  The  insurance  product  should  be  of  high  quality  and  reliability.  To  il- 
lustrate, contract  provisions  should  be  clear  and  fair;  arbitrary  cancel- 
lations should  be  prohibited;  and  consumers  should  be  protected 
against  insurer  insolvencies. 

3.  Insurance  prices  should  be  as  low  as  possible,  not  subject  to  large  and 
sudden  changes,  and  fair  as  among  policyholder.  They  should  also  in- 


crease,  rather  than  decrease,  the  likelihood  that  the  first  two  objec- 
tives will  be  achieved."1 

The  Committee  has  had  a  full  opportunity  during  its  enquiry  into  gen- 
eral insurance  to  talk  to  insurance  companies,  sales  intermediaries,  claims 
adjusters  and  insurance  buyers  in  this  Province  and  is  convinced  that  the 
industry  in  general  recognizes  its  responsibility  in  acting  in  the  public  in- 
terest. In  the  Second  Report,  the  Committee  noted  that  "representatives  of 
the  insurance  industry  in  Ontario  maintain  that  the  Ontario  marketplace  is 
now  competitive  in  nature  and  that  it  accordingly  ensures  the  best  possible 
deal  for  the  consumer".2 

But  the  Committee  believes  that  the  consumer's  ability  to  judge 
whether  the  industry  is  meeting  its  public  interest  objectives  is  complicated 
by  the  nature  of  the  product  sold  and  the  nature  and  purpose  of  the  insur- 
ance system.  As  already  indicated,  insurance  differs  from  most  other  prod- 
ucts in  that  it  is  an  intangible  product,  whose  reliability,  benefits  and  costs 
are  not  fully  apparent  at  the  time  of  purchase. 

Problems  in  satisfying  the  public  interest  also  arise  in  meeting  the  ob- 
jective that  the  insurance  product  is  made  available  to  all  at  a  fair  price. 
This  objective  is  necessary  given  the  essential  nature  of  many  types  of  in- 
surance coverage.  However,  the  insurance  system,  if  allowed  to  operate  in 
a  purely  unsupervised  manner,  runs  the  danger  that  this  objective  may  not 
be  met  and  that  marketing  practices  will  develop  with  are  generally  against 
the  interests  of  some  part  of  the  insurance  buying  public.  For  example, 
unregulated  competition  among  insurers  can  result  in  undesirable  market 
conditions,  such  as  insolvency,  restrictive  policy  language  and  unfavour- 
able loss-adjusting  practices.  It  may  also  produce  monopolistic  practices 
such  as  collective  pricing  or  it  may  provide  the  freedom  to  set  inadequate, 
excessive  or  unfairly  discriminatory  rate  levels  in  order  to  achieve  a  partic- 
ular market  objective. 

Performance  of  the  insurance  system  in  the  above  ways  is  clearly 
recognized  to  be  against  the  public  interest.  However,  short  of  perfect 
competition,  the  potential  will  always  exist  for  the  insurance  system  to 
perform  in  ways  contrary  to  the  public  interest.  It  is  therefore  the  Commit- 
tee's view  that  the  importance  of  all  lines  of  general  insurance  to  the  On- 
tario consumer  and  the  Ontario  economy  dictates,  at  the  least,  the  need  for 
a  government  presence  to  oversee  the  industry  in  its  conduct  and  responsi- 
bilities regarding  the  provision  of  the  insurance  product. 

1.  Richard  E.  Stewart,  "Ritual  and  Reality  in  Insurance  Regulation,"  in  S.  L.  Kimball  and  H.  S. 
Denenberg  (eds.),  Insurance,  Government  and  Social  Policy,  Richard  D.  Irwin,  Homewood  111., 
1969,  p.  25. 

2.  Select  Committee  on  Company  Law,  The  Insurance  Industry— Secant!  Report  on  Automobile  Insur- 
ance, Province  of  Ontario  Legislative  Assembly,  1978,  page  1 14. 


F.  RATIONALIZING  THE  GOVERNMENT  PRESENCE 

In  Reports  One  and  Two,  in  the  context  of  automobile  insurance  only, 
the  Committee  previously  discussed  aspects  of  the  government  presence  in 
the  insurance  industry  including  responsibilities  of  the  Superintendent  of 
Insurance,  rate  regulation,  solvency  and  licencing.  It  also  examined  the 
question  of  government  ownership  and,  after  weighing  the  various  charac- 
teristics of  the  government  automobile  insurance  systems,  concluded  that 
"Ontario  can  be  better  served  under  a  system  of  automobile  insurance 
operated  within  the  private  sector  than  by  the  adoption  of  a  government  au- 
tomobile insurance  system1'.1 

While  reaffirming  its  confidence  in  the  good  faith  and  competence  of 
the  private  automobile  insurance  industry,  the  Committee  nevertheless 
concluded,  in  the  light  of  its  recommendations  for  compulsory  automobile 
insurance,  that  the  insurance  system  should  be  supervised  carefully  in  the 
public  interest.  The  Committee  therefore  made  two  series  of  recommenda- 
tions in  the  first  two  Reports.  The  first  series  consisted  of  proposals  to 
guide  the  insurance  industry  in  improving  the  automobile  insurance  sys- 
tem. The  second  consisted  of  a  number  of  recommendations  that  called  for 
more  direct  government  involvement  in  making  certain  explicit  and  funda- 
mental changes  in  the  insurance  system.  For  example,  the  Committee  rec- 
ommended re-examination  of  the  role  of  intermediaries  in  the  insurance 
process,  the  enactment  of  legislation  to  introduce  a  compulsory  programme 
of  automobile  insurance  and  the  introduction  of  a  no-fault  system  of  com- 
pensation. 

However,  the  Committee  reserved  final  consideration  of  other  aspects 
of  the  government's  involvement  in  the  insurance  system  until  completion 
of  its  study  into  the  remainder  of  the  general  insurance  industry.  As  a  re- 
sult of  the  further  study  preceding  this  Third  Report,  the  Committee  has 
now  had  the  opportunity  to  gain  a  broader  perspective  on  the  consumer's 
need  for  insurance  and  on  the  industry's  ability  to  satisfy  that  need — not 
only  in  automobile  lines  but  also  in  other  property  and  casualty  lines  of 
general  insurance.  This  broader  perspective  reinforces  the  Committee's 
conviction  that  there  is  a  requirement,  based  on  the  nature  of  the  insurance 
product  and  the  risk  environment,  for  some  degree  of  continuing  govern- 
ment supervision  in  the  insurance  industry.  Corresponding  to  this  convic- 
tion, the  Committee's  eventual  objective  in  this  Report  is  to  address  itself, 
in  the  context  of  the  entire  general  insurance  industry,  to  an  overall  ratio- 
nalization of  the  government  presence  in  the  general  insurance  industry  as 
it  will  function  in  the  future  in  this  Province. 

While  the  Committee  will  continue  its  investigations  into  the  business 
of  insurance  by  studying  the  life  insurance  industry  at  a  later  date,  the 
Committee  is  assured  by  the  Superintendent  that  it  is  appropriate  to  con- 

1.  Second  Report  on  Automobile  Insurance,  page  104. 
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sider  the  government  presence  in  the  general  insurance  industry  separately 
from  its  consideration  in  regard  to  life  insurance.  The  Insurance  Act  speci- 
fies that  a  licence  shall  not  be  granted  to  an  insurer  for  the  transaction  of 
both  fire  and  life  insurance  unless  it  maintains  separate  and  distinct  ac- 
counts, funds  and  securities  in  respect  of  its  business  of  life  insurance.  In 
practice,  general  insurance  differs  significantly  as  a  form  of  insurance 
business  from  the  life  insurance  sector  and  the  life  insurance  industry  as 
presently  operated  is  composed  of  an  essentially  separate  set  of  companies 
with  separate  licencing  requirements. 

G.  THE  REMAINDER  OF  THE  THIRD  REPORT 

Given  the  Committee's  conclusion  regarding  the  need  for  a  rational- 
ization of  the  government  presence,  the  Committee  intends,  in  this  Third 
Report,  to  examine  the  general  insurance  industry  as  it  operates  today  in 
property  and  casualty  insurance  lines.  Part  II  of  this  Report  provides  neces- 
sary background  information  to  the  Committee's  more  specific  considera- 
tions in  the  remainder  of  the  Report. 

Following  in  Part  III,  the  Committee  makes  a  number  of  broad  basic 
observations  on  the  general  insurance  industry  as  it  operates  in  property 
and  casualty  lines  and  in  automobile  lines.  The  Committee  then  sets  out  in 
this  Part  some  general  guidelines  on  which  its  specific  conclusions  and  rec- 
ommendations in  the  remainder  of  the  Report  will  be  based.  In  addition  in 
this  Part,  the  Committee  outlines  its  observations  and  recommendations  on 
the  surveillance  of  the  effectiveness  of  competition  in  insurance  markets 
and  on  the  regulation  of  insurance  company  solvency. 

Having  completed  its  review  of  the  general  insurance  industry  in  all 
its  major  component  parts,  the  Committee  recognized  that  similar  broad 
concerns  existed,  in  both  automobile  and  property  and  casualty  lines,  re- 
garding the  industry's  ability  to  satisfy  consumers'  needs  and  the  govern- 
ment's activities  in  supervising  industry  operations.  Therefore  Parts  IV  to 
X  of  this  Report  provide  the  Committee's  views  regarding  a  number  of 
basic  concerns,  both  in  general  terms  and  with  specific  reference  to  prop- 
erty and  casualty  matters.  The  broad  areas  of  concern  considered  in  Parts 
IV  to  X  correspond  to  the  operations  of  the  industry  under  the  following 
headings: 

a)  Capacity 

Part  IV  of  this  Report  examines  the  ability  of  the  industry  in  total  and 
of  companies  individually  to  meet  the  demand  in  this  Province  for  general 
lines  of  insurance.  This  Part  also  deals  with  the  elements  of  a  satisfactory 
operating  environment  to  encourage  industry  growth,  the  responsibility  for 
the  efficient  management  of  the  industry  and  the  mechanisms  to  maximize 
the  utilization  of  the  total  capacity  of  the  industry  to  provide  access  to  meet 
consumer  needs  for  insurance  products. 


b)  Availability,  Coverage  and  Cost 

Part  V  of  this  Report  is  primarily  concerned  with  the  availability  of 
property  and  casualty  insurance  at  reasonable  cost  to  those  who  want  to 
buy  it.  The  Committee  finds  that  property  and  casualty  lines  of  insurance 
present  certain  separate  and  distinct  considerations  that  differ  from  the 
problems  of  cost  and  availability  in  automobile  insurance  lines.  One  dif- 
ference is  the  matter  of  choice  of  coverage,  which  is  limited  in  auto  lines 
given  that  there  is  a  standard  automobile  policy.  The  Committee  addresses 
itself  in  this  Part  to  the  various  issues  associated  with  guaranteeing  avail- 
ability in  personal  lines  and  with  the  alternatives  available  to  commercial 
insurance  buyers  in  protecting  business  assets  against  losses.  The  govern- 
ment's role  and  activities  in  the  matter  of  availability,  cost  and  coverage 
form  the  conclusions  to  this  Part. 

c)  Communications 

Part  VI  of  this  Report  examines  the  need  for  advice  and  counselling 
with  respect  to  the  insurance  purchase  and  the  consequent  requirement  for 
a  high  standard  of  communication  between  the  insurance  industry  and  the 
consumer.  The  Committee  then  comments  on  opportunities  which  can  be 
utilized  to  improve  communications. 

d)  Qualifications  and  Conduct 

Part  VII  of  this  Report  considers  the  qualifications  and  conduct  of 
persons  employed  in  the  general  insurance  industry,  from  the  point  of  view 
of  knowledge  about  the  insurance  system  and  from  the  point  of  view  of 
conduct  in  carrying  out  their  responsibilities.  The  Committee  then  consid- 
ers what  role  the  government,  through  the  Office  of  the  Superintendent, 
should  play  in  setting  qualification  standards,  certifying  persons  as  quali- 
fied, and  monitoring  their  subsequent  activities  and  conduct. 

e)  Loss  Prevention 

Part  VIII  of  this  Report  examines  the  role  of  loss  prevention  in  the  in- 
surance system.  At  the  same  time  consideration  is  given  to  both  public 
measures  and  individual  efforts  to  control  losses.  The  Committee  then 
comments  on  the  need  for  government  responsibility  and  insurance  in- 
dustry contributions  with  regard  to  fire  protection  and  suppression,  educa- 
tion of  the  public,  training,  research,  pre-loss  inspection,  implementation 
of  loss  control  systems,  investigation  of  losses  and  collection  of  data  on 
losses. 

f)  Other  Matters 

A  number  of  specific  matters  requiring  separate  consideration  were 
brought  to  the  Committee's  attention  during  its  hearings  and  are  dealt  with 
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in  Part  IX  of  this  Report.  Included  as  topics  in  this  section  are  arbitration 
in  claims  disputes,  liability  insurance  concerns,  the  surety  bond  market  and 
comment  on  marine  lines.  The  Committee  attaches  considerable  impor- 
tance to  these  matters  despite  their  grouping  in  this  Part  of  the  Report. 

g)  Summary  of  Conclusions  and  Recommendations 

Part  X  of  this  Report  is  a  summary  of  the  conclusions  and  recommen- 
dations that  the  Committee  has  reached,  as  set  out  in  the  preceding  parts  of 
this  Report. 


PART  II 

BACKGROUND  TO  STUDIES  IN 
THE  GENERAL  INSURANCE  INDUSTRY 


PART  II 
Background  to  Studies  in  the  General  Insurance  Industry 

INTRODUCTION  TO  PART  II 

In  order  to  provide  a  perspective  for  the  Committee's  comments  and 
recommendations  in  Parts  III  to  X  of  this  Report,  the  chapters  of  this  Part 
provide  extensive  background  information  from  the  Committee's  investiga- 
tions into  various  aspects  of  the  business  of  general  insurance  in  this  Prov- 
ince. 

The  introductory  chapter  to  this  Part  describes  the  manner  in  which  the 
Committee  conducted  its  investigations  into  general  insurance,  commenting 
first  on  the  Committee's  completed  study  into  the  automobile  insurance  sys- 
tem and  describing  a  number  of  improvements  recently  undertaken  in  the 
automobile  insurance  field.  The  remainder  of  the  chapter  outlines  the  Com- 
mittee's approach  to  its  investigations  in  the  property  and  casualty  sector  of 
the  general  insurance  industry. 

The  second  chapter  of  this  part  then  examines,  in  some  detail,  the  or- 
ganizational structure  and  financial  results  of  the  property  and  casualty  in- 
surance sector.  The  information  in  this  chapter  serves  as  a  background  to 
discussions  later  in  this  Report,  mainly  regarding  insurance  availability,  cost 
and  coverage.  Comparisons  with  the  automobile  insurance  sector  provide  a 
perspective  on  the  overall  structure  and  operations  of  the  general  insurance 
industry. 

The  remaining  three  chapters  of  this  Part  are  concerned  with  a  re-exam- 
ination of  the  roles,  responsibilities  and  interrelationships  of  the  various  par- 
ticipants in  the  general  insurance  industry,  including  the  Superintendent  of 
Insurance,  as  they  relate  to  their  functions  and  activities  mall  general  insur- 
ance lines.  These  chapters  provide  essential  background  to  the  Committee's 
conclusions  regarding  the  ability  of  the  industry  to  serve  consumer  needs 
and  the  role  to  be  assumed  by  the  government  in  supervising  the  industry. 


CHAPTER  2 
Framework  of  Study  into  the  General  Insurance  Industry 

A.  COMMENTS  ON  THE  COMMITTEE'S  STUDIES  INTO 
AUTOMOBILE  INSURANCE 

1.  Background 

According  to  its  terms  of  reference  as  set  out  in  the  Preface  to  this  Re- 
port, the  Select  Committee  on  Company  Law  undertook  to  study,  in  some 
detail,  the  business  of  insurance  companies  in  the  Province.  In  order  to 
segment  the  insurance  industry  into  areas  of  enquiry  that  could  be  exam- 
ined with  reasonable  care  and  thoroughness,  it  was  agreed  to  focus  first  on 
the  field  of  general  insurance  and  to  defer  consideration  of  life  insurance 
matters  until  a  later  date. 

Priority  within  the  general  insurance  field  was  given  to  the  investiga- 
tion of  the  automobile  insurance  sector  and  the  Committee  issued  two  Re- 
ports on  the  topic  of  the  automobile  insurance  system  in  the  Province  of 
Ontario. 

During  its  investigations  into  automobile  insurance,  the  Committee 
had  the  opportunity  to  learn  a  great  deal  about  the  operations  of  general  in- 
surance companies,  the  role  of  intermediaries  and  other  participants  in  the 
insurance  industry,  and  the  need  for  insurance  as  a  method  of  protection 
for  the  public.  Its  studies  permitted  the  Committee  to  make  specific  recom- 
mendations concerning  the  automobile  insurance  product  and  system.  In 
addition,  much  of  the  insight  gained  into  the  structure  of  the  automobile 
insurance  industry  served  as  a  useful  background  for  further  study  into 
other  types  of  general  insurance. 

2.  Initiatives  to  Improve  the  Automobile  Insurance  System 

Since  publication  of  the  first  two  Reports,  the  Committee  is  pleased  to 
note  a  number  of  initiatives  undertaken  by  industry  and  government  to  im- 
prove the  automobile  insurance  system. 

In  particular,  the  Committee  welcomes  the  announcement  of  the  gov- 
ernment of  its  intention  to  introduce  compulsory  automobile  insurance  in 
the  Province  of  Ontario  by  December  1,  1979. *  The  Committee  is  also  ad- 
vised that  its  recommendations  in  the  Second  Report2  regarding  a  model 
system  of  compliance  for  enforcing  compulsory  insurance  are  under  consi- 
deration in  conjunction  with  the  continuing  review  of  the  vehicle  registra- 
tion system  in  Ontario  being  undertaken  by  an  Inter-Ministerial  Committee 

1.  Select  Committee  on  Company  Law,  The  Insurance  Industry — First  Report  on  Automobile  Insur- 
ance, Province  of  Ontario  Legislative  Assembly,  1977,  page  173. 

2.  Select  Committee  on  Company  Law,  The  Insurance  Industry — Second  Report  on  Automobile  Insur- 
ance, Province  of  Ontario  Legislative  Assembly,  1978,  page  25. 
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composed  of  representatives  of  the  Ministries  of  the  Attorney  General, 
Consumer  and  Commercial  Relations,  the  Solicitor  General  and  Transpor- 
tation and  Communications. 

Furthermore,  since  publication  of  the  First  Report,  the  government 
enacted  regulations  effective  July  1,  1978  which  enriched  the  no- fault  Ac- 
cident Benefits  or  bodily  injury  coverage  of  the  standard  auto  policy  in  ac- 
cordance with  the  Committee's  recommendations.1  In  addition,  amend- 
ments to  the  Highway  Traffic  Act  in  November  1977  removed  the  concept 
of  k 'gross' '  negligence  from  the  Ontario  law  respecting  automobile  acci- 
dents, a  further  recommendation  of  the  Committee.2  Government  an- 
nouncement of  intentions  to  expedite  the  judicial  process  in  Ontario  to  set- 
tle cases  with  less  delay  as  well  as  the  recent  judgments  by  the  Supreme 
Court  of  Canada  respecting  pain  and  suffering  awards  are  also  welcomed 
by  the  Committee  as  beneficial  steps  that  will  help  to  control  automobile 
insurance  costs  in  the  future. 

In  response  to  recommendations  made  in  the  First  Report,3  the  Min- 
istry of  Health  has  reached  an  agreement  with  Ontario  insurance  com- 
panies for  recovery  from  liability  insurers  of  medical  costs  incurred  by  the 
Ontario  Hospital  Insurance  Plan.  In  lieu  of  O.H.I. P.  subrogation  on  a 
case-by-case  basis,  insurers  will  pay  to  O.H.I. P.  approximately  two  per- 
cent of  their  annual  motor  vehicle  third-party  liability  premiums,  with  pay- 
ments to  commence  March  31,  1979.  It  is  estimated  that  the  Ministry 
under  this  agreement  will  save  approximately  $750,000  per  year  in  legal 
fees  which,  combined  with  savings  in  administrative  and  other  costs,  will 
total  an  annual  $1.4  million  saving  to  the  Ministry.4 

The  Committee  is  likewise  pleased  by  the  efforts  of  the  insurance  in- 
dustry to  improve  its  efficiency  and  competence  in  providing  the  automo- 
bile insurance  product.  In  the  area  of  claims  settlement,  as  discussed  in  the 
Committee's  First  Report,5  the  Insurance  Bureau  of  Canada  is  continuing 
to  sponsor  expansion  of  the  appraisal  centre  concept,  with  five  new  centres 
recently  opened  in  the  Metropolitan  Toronto  region. 

In  the  area  of  rating,  several  companies  have  demonstrated  initiative 
in  reducing  the  premium  burden  for  the  young  driver.6 

The  industry  has  also  announced  that  it  is  ready  to  implement  in  1979 
a  new  inter-company  pooling  plan,  called  the  Facility  Association,  to  guar- 
antee insurance  availability  to  all  drivers.7  The  Facility  Association  will 
operate  through  designated  servicing  carriers  who  will  process  the  policies 

1 .  First  Report  on  Automobile  Insurance,  page  7 1 . 

2.  Ibid.,  page  161. 

3.  First  Report  on  Automobile  Insurance,  page  155. 

4.  The  Financial  Post,  "Fixed  auto  accident  payments  would  cut  costs",  February  3,  1979. 

5.  First  Report  on  Automobile  Insurance,  page  142. 

6.  First  Report  on  Automobile  Insurance,  page  123. 

7.  Ibid.,  page  125. 
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and  claims  of  substandard  drivers  on  behalf  of  all  subscribing  insurers.  The 
Facility  Association  will  have  its  own  rate  manual,  with  premiums  at  a 
higher  level  than  in  the  voluntary  market. 

The  Committee  sees  the  Facility  Association  as  a  sound  commitment 
of  the  industry  to  ensuring  availability  of  insurance  to  the  drivers  in  this 
Province.  However,  the  Committee  in  its  Second  Report  concluded  that  a 
"take-all-comers"  principle  in  marketing  compulsory  insurance  would 
serve  the  driving  public  better  than  the  facility  association  system.1  The 
"take-all-comers"  principle  requires  each  insurance  company  to  accept  all 
applicants,  using  its  own  rate  manual  to  quote  premiums  for  each  category 
of  business  it  writes.  Each  company  would  then  be  permitted  to  pool  100% 
of  the  risk  on  any  business  it  did  not  wish  to  retain,  with  the  net  costs  of 
transferred  risks  being  allocated  among  all  insurers. 

The  Committee  found  it  difficult  to  rationalize  the  concept  of  objec- 
tive ratemaking  based  on  common  historical  data  with  the  concept  of  a 
company  having  two  rate  manuals  applicable  to  drivers  who  for  statistical 
purposes  fall  in  the  same  category.  As  a  result,  it  finds  the  Facility  Associ- 
ation to  be  a  less  preferable  alternative  to  the  "take-all-comers"  principle, 
for  ensuring  availability  of  insurance. 

In  addition,  the  Committee  is  informed  that  discussions  are  taking 
place  between  the  industry  and  the  Superintendent's  Office  on  the  topic  of 
improvements  to  the  rating  classification  system.  Corresponding  to  the 
Committee's  recommendations,2  the  discussions  are  centred  on  encourag- 
ing the  industry  to  replace  a  fating  classification  based  on  age,  sex  and 
marital  status,  factors  which  are  beyond  an  individual's  control,  with  a 
system  keyed  to  driving  experience,  driving  record  and  exposure  in  terms 
of  miles  driven  annually. 

A  further  important  development  following  both  the  Committee's  ex- 
amination of  the  automobile  insurance  distribution  system3  and  the  insur- 
ance studies  conducted  in  1974  by  Justice  Douglas  H.  Carruthers  for  the 
Ministry  of  Consumer  and  Commercial  Relations,  is  the  government's 
present  initiative  in  introducing  proposals  for  change  to  Part  XIV  of  the  In- 
surance Act  regarding  the  licencing  of  agents  and  brokers.4  A  major  objec- 
tive of  the  proposed  changes  is  the  clarification  of  the  role  of  the  sales  in- 
termediary in  all  the  general  lines  of  insurance,  not  only  in  automobile 
insurance.  In  addition,  the  Minister  is  eliciting  at  the  present  time  the 
views  of  agents  and  brokers  on  their  ability  to  undertake  self-regulation 
and  on  how  it  will  improve  consumer  service  in  this  Province. 

3.  Further  Matters  Requiring  Study 

Many  of  the  above  initiatives  to  improve  the  automobile  insurance 

1 .  Second  Report  on  Automobile  Insurance,  page  33. 

2.  Second  Report  on  Automobile  Insurance,  page  153. 

3.  First  Report  on  Automobile  Insurance,  page  2 1 5-6. 

4.  Supra,  pages  69  to  7 1 . 
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system  have  resulted  from  direct  government  involvement  in  the  industry. 
This  involvement  and  other  forms  of  government  supervision  are  chan- 
nelled through  the  Office  of  the  Superintendent  of  Insurance.  In  the  Sec- 
ond Report  on  Automobile  Insurance,  the  Committee  examined  the  need 
for  an  ongoing  government  presence  in  the  industry,  specifically  in  rate 
regulation.1  At  the  same  time,  it  recommended  that  the  government  in- 
volve itself  in  making  certain  explicit  and  fundamental  changes  in  the  auto- 
mobile insurance  system — some  of  which  have  been  implemented  or  are 
under  discussion  as  illustrated  above.  However,  the  Committee  reserved 
final  consideration  of  the  government's  presence  and  the  corresponding  re- 
sponsibilities and  functions  of  the  Superintendent's  Office  until  completion 
of  its  study  into  the  remainder  of  the  general  insurance  field. 

In  particular,  the  Committee  in  its  Second  Report  concluded  that:2 

—  "The  Committee  must  defer  its  final  review  of  the  responsibilities  and 
functions  of  this  Office  (the  Office  of  the  Superintendent)  until  all  ques- 
tions regarding  the  insurance  industry  are  raised." 

—  "Included  in  the  Committee's  further  study  will  be  two  further  aspects 
which  the  Committee  feels  should  be  addressed  in  the  context  of  the  en- 
tire industry: 

a)  reinsurance  and  the  part  it  plays  in  insurance  costs;  and 

b)  appropriate  requirements  for  foreign  and  branch  office  reports  to  the 
Superintendent." 

—  "An  open  competition  system  of  rate  regulation  must  not  be  considered 
out  of  the  context  of  the  overall  topic  of  regulation  and  supervision  of 
insurance  companies;  especially  in  relation  to  solvency  and  liquidity 
matters.  The  Committee  therefore  proposes  to  proceed,  as  it  reviews 
other  forms  of  general  insurance,  with  a  more  detailed  investigation  of 
the  entire  topic  in  the  course  of  its  consideration  of  the  role  and  func- 
tion of  the  Superintendent's  Office.  This  detailed  investigation  will  in- 
clude: 

(a)  An  Open  Competition  System 

—  The  development  of  a  suitable  set  of  criteria  for  evaluating  com- 
petition. 

—  The  establishment  of  the  methods  and  mechanisms,  including 
public  reporting  requirements,  needed  for  regularly  monitoring 
the  existence  and  extent  of  competition  in  the  Ontario  insurance 
industry. 

—  The  advisability  of  legislating  these  new  requirements  or  provid- 
ing for  them  in  regulation. 


1 .  Second  Report  on  Automobile  Insurance,  Chapter  1  I . 

2.  Second  Report  on  Automobile  Insurance,  pages  118-119. 
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(b)  Solvency  and  Liquidity 

—  Further  consideration  of  the  appropriateness  of  the  solvency  and 
liquidity  rules  as  they  pertain  to  the  other-than-life  insurance  in- 
dustry. 

—  Further  consideration  of  the  need  to  supplement  or  amend  the 
present  solvency  and  liquidity  rules  to  make  them  more  mean- 
ingful to  present  conditions. 

—  The  advisability  of  legislating  these  rules  or  new  requirements 
or  providing  for  them  in  regulation." 

Consideration  of  these  deferred  topics  is  incorporated  in  the  Commit- 
tee's current  study  into  general  insurance  in  addition  to  consideration  of 
specific  matters  related  to  the  various  other  lines  of  general  insurance,  ex- 
cluding automobile.  Accordingly,  in  approaching  its  current  investigations, 
the  Committee's  purpose  has  been  threefold:  to  gain  an  understanding  of 
consumer  needs  in  other  than  automobile  lines;  to  examine  the  activities  of 
the  insurance  industry  in  meeting  those  needs;  and  to  consider  both  con- 
sumer needs  and  industry  performance,  in  the  context  of  the  entire  general 
insurance  system,  with  a  view  to  arriving  at  conclusions  regarding  the  gov- 
ernment's involvement  in  initiating  improvements  and  supervising  the  in- 
dustry. The  Committee's  approach  toward  its  current  investigations,  to 
learn  more  about  the  general  insurance  system  and  the  property  and  casu- 
alty sector  in  particular,  is  outlined  next. 

B.  APPROACH  TOWARDS  THE  STUDY  INTO  PROPERTY  AND 
CASUALTY  INSURANCE 

1.  Scope  of  Current  Study 

In  its  Second  Report,  the  Committee  announced  its  intention  to  con- 
tinue its  studies  and  to  submit  subsequent  Reports  on  other  aspects  of  the 
business  of  general  insurance  and  of  life  insurance.  It  was  agreed  that  the 
topic  of  life  insurance  should  be  dealt  with  in  a  separate  report  and  that  at- 
tention should  be  directed  next  toward  consideration  of  property  and  casu- 
alty insurance  as  the  remaining  sector  of  the  general  insurance  industry, 
other  than  the  automobile  insurance  sector. 

In  its  preliminary  investigations  into  the  general  insurance  field,  it  be- 
came evident  to  the  Committee  that  it  could  not  consider  accident  and  sick- 
ness coverage  in  any  detail  without  encroaching  into  the  activities  of  life 
insurance  companies,  the  principal  writers  of  this  coverage.  Accordingly 
the  Committee  decided  to  defer  consideration  of  accident  and  sickness  cov- 
erage to  its  later  investigations  into  life  insurance. 

2.  The  Committee's  Investigations 

The  Committee  approached  its  most  recent  investigations  through  a 
series  of  public  sessions.  The  first  three  days  of  the  Committee's  sessions 
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in  July  1978  were  devoted  to  an  overview  presentation  of  the  property  and 
casualty  insurance  industry  prepared  by  the  Committee's  consultants. 

This  introduction  was  followed  by  the  acceptance  of  the  invitation  by 
Royal  Insurance  Company  of  Canada  to  visit  its  office  premises  and  meet 
with  representatives  of  its  various  departments  in  order  to  gain  an  on-site 
appreciation  into  the  operations  of  the  general  insurer.  In  the  course  of  the 
sessions  that  followed,  the  Committee  also  visited  an  independent  agency 
in  Woodstock,  Ontario,  the  offices  of  the  Underwriters'  Laboratories  of 
Canada,  The  Ontario  Mutual  Insurance  Association,  the  Insurance  Crime 
Prevention  Bureaux  and  the  offices  of  the  Superintendent  of  Insurance. 
These  visits  assisted  Committee  members  in  learning  in  some  detail  how 
the  general  insurance  industry  is  operated  and  supervised. 

Following  the  initial  briefing  of  the  overview  presentation  and  the 
visit  to  the  Royal  Insurance  offices,  the  Committee  received  submissions 
from  various  interested  groups  and  individuals  and  requested  presentations 
or  appearances  from  other  persons  and  organizations.  It  was  the  intention 
of  the  Committee  in  these  sessions  to  assemble,  from  various  perspectives, 
sufficient  information  on  the  many  components  of  the  industry  to  allow  the 
Committee  to  obtain  a  thorough  understanding  of  the  operations  of  the  in- 
dustry and  to  identify  possible  problems  or  concerns  of  both  insureds  and 
participants  in  ihe  industry. 

Beginning  with  the  overview  presentation,  the  Committee  was  able  to 
learn  about  the  organization,  financial  and  operating  structure  of  the  gen- 
eral insurance  industry.  This  background  assisted  the  Committee  in  under- 
standing the  operations  of  the  industry  and  led  to  certain  conclusions  re- 
garding the  insurance  system.  Information  on  the  structure  and  operations 
of  the  property  and  casualty  insurance  industry  is  provided  in  Chapter  3  to 
follow. 

The  Committee  commenced  its  deliberations  by  addressing  itself  to  a 
separate  consideration  of  two  basic  component  parts  of  general  insurance: 
personal  lines  coverages  and  commercial  lines  coverages.  It  appeared  evi- 
dent that  a  distinction  should  be  made  between  the  individual  and  the  com- 
mercial firm  as  a  buyer  of  insurance.  The  need  for  coverage,  the  types  of 
risks  to  be  insured  and  the  assistance  required  in  purchasing  coverage  ap- 
peared to  differ  in  the  case  of  an  individual  and  in  the  case  of  a  commer- 
cial business.  These  differences  were  explored  by  the  Committee  during  its 
public  sessions. 

The  Committee  also  recognized  that  both  personal  and  commercial 
lines  of  insurance  required  thorough  attention.  While  the  performance  of 
the  insurance  industry  in  personal  lines  has  direct  impact  on  the  individual 
consumer,  the  Committee  also  considered  that  availability  of  insurance  at 
reasonable  cost  to  the  commercial  customer  has  an  indirect  impact  on  the 
general  public.  High  commercial  insurance  costs  or  costly  alternatives  to 
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insurance  are  likely  to  be  passed  on  to  the  customer  in  the  price  of  goods 
or  services  bought.  Attention  to  industry  performance  in  commercial  lines 
is  furthermore  essential  because  of  the  adverse  effect  on  jobs  and  the  econ- 
omy that  can  result  if  the  business  community  is  unable  to  protect  itself 
against  losses  that  hamper  business  activity  or  close  down  operations. 

In  pursuing  its  intention  to  examine  both  personal  lines  and  commer- 
cial lines  of  insurance,  the  Committee  contacted  by  mail  and  by  telephone 
numerous  persons,  consumer  groups,  trade  associations  and  insurance  in- 
dustry representatives  to  invite  them  to  present  their  concerns  and  com- 
ments before  the  Committee.  The  Committee  received  considerable  coop- 
eration and  assistance  from  various  persons  and  companies  at  all  levels  of 
the  general  insurance  industry  and  was  able  to  gain  valuable  insight  into 
the  sellers'  perspective  of  the  insurance  system. 

The  Committee  was  also  pleased  to  hear  from  several  consumer  repre- 
sentatives and  from  a  number  of  commercial  insurance  user  groups.  How- 
ever, the  Committee  found  that  property  and  casualty  insurance  matters  did 
not  appear  to  be  a  priority  among  many  of  the  groups  contacted;  certainly 
of  less  priority  than  automobile  insurance. 

In  general,  the  Committee  found  a  lack  of  consumer  response  to  its 
requests  for  submissions  on  the  matter  of  personal  lines  of  insurance.  In 
addition  to  its  mailed  requests  for  submissions,  the  Committee  discussed 
the  possibility  of  widespread  advertising  to  generate  individual  consumer 
response.  This  programme  was  not  undertaken  for  reasons  which  pointed 
toward  the  strong  likelihood  of  a  very  low  response  rate.  Primary  among 
these  reasons  was  the  fact  that  relatively  few  claims  and  few  disputes  occur 
in  property  and  casualty  lines  of  insurance  compared  to  the  many  claims  in 
the  automobile  insurance  system. 

As  a  result  of  its  investigations  into  both  personal  and  commercial 
lines  of  general  insurance,  the  Committee  realized  that  an  exhaustive  study 
into  each  individual  component  or  product  line  in  the  general  insurance  in- 
dustry would  be  impossible  without  considerable  time  and  resources.  It 
also  became  increasingly  evident  that  many  concerns  in  personal  and  com- 
mercial lines  were  basically  similar  in  nature  and  could  be  addressed  under 
a  number  of  broad  issues  that  affect  the  general  insurance  system  as  a 
whole.  Therefore,  in  structuring  its  Third  Report,  the  Committee  decided 
first  to  deal  with  specific  problems  and  concerns  in  the  property  and  casu- 
alty sector  along  with  broader  considerations  related  to  the  ability  of  the 
private  insurance  system  to  assist  consumers  in  all  aspects  of  coping  with 
losses.  The  issues  considered  within  the  Third  Report  were  described  in 
Chapter  One  and  include  capacity;  availability,  cost  and  coverage;  com- 
munications; qualifications  and  conduct;  loss  prevention;  and  other  mat- 
ters. 

Second,  the  Committee  undertook  to  pursue  some  of  the  issues  re- 
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garding  government  presence  in  the  insurance  industry  which,  as  pre- 
viously described,  were  outstanding  from  its  Second  Report.  For  example, 
the  Committee  supplemented  its  prior  review  of  the  responsibilities  and 
operations  of  the  Office  of  the  Superintendent  of  Insurance  with  a  visit  to 
the  Superintendent's  office  premises. 

In  this  regard,  the  Committee  instructed  its  consultants  together  with 
representatives  of  the  Superintendent's  Office  to  conduct  a  detailed  investi- 
gation of  ways  of  implementing  an  open  competition  system  of  rate  regula- 
tion and  to  give  further  consideration  to  the  appropriateness  of  solvency 
and  liquidity  rules,  which  topics  were  deferred  from  the  Second  Report. 
To  complement  this  study,  the  Committee  also  had  the  benefit  of  confer- 
ring with  representatives  of  the  National  Association  of  Insurance  Com- 
missioners (N.A.I.C.)  in  the  United  States  through  the  visit  of  a  sub-com- 
mittee to  N.A.I.C.  offices  in  Milwaukee,  Wisconsin.  Among  other 
matters,  the  discussions  in  Milwaukee  provided  visiting  Committee 
members  with  insight  into  developments  in  the  United  States  regarding  the 
concept  of  "open  competition' '  regulation  of  the  insurance  industry. 

Together  with  the  Committee's  conclusions  regarding  the  issues  of  ca- 
pacity, availability,  cost  and  coverage,  communications,  qualifications  and 
conduct,  and  loss  prevention,  the  information  derived  from  consideration 
of  a  system  of  open  competition  regulation  assisted  the  Committee  in  un- 
dertaking to  rationalize  the  government  presence  in  the  insurance  industry. 
The  Committee's  observations  on  the  monitoring  of  open  competition  and 
on  solvency  regulation  are  presented  in  Chapter  8  of  Part  III. 
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CHAPTER  3 
The  Property  and  Casualty  Insurance  Industry  in  Ontario 

A.  INTRODUCTION 

This  chapter  deals  with  the  property  and  casualty  insurance  industry  in 
Ontario  today — its  size,  how  it  is  organized  and  financed,  the  types  of  insur- 
ance it  sells,  its  profitability  and  its  operating  cost  structure.  In  the  first  two 
Reports  on  Automobile  Insurance,  the  Committee  had  the  opportunity  to  un- 
dertake a  similar  examination  of  the  automobile  insurance  sector  of  the  total 
general  insurance  industry.  The  Committee  found  that  its  study  into  automo- 
bile insurance  provided  a  good  base  from  which  to  highlight  differences  in 
the  remaining  general  insurance  lines  and  therefore  comparisons  to  the  au- 
tomobile insurance  industry  in  this  Province  are  made  in  the  overview  which 
follows. 

As  previously  indicated,  the  Committee  deferred  consideration  of  acci- 
dent and  sickness  insurance  to  its  later  studies  into  life  insurance  in  consi- 
deration of  the  fact  that  the  life  insurance  companies  are  the  principal  writers 
of  this  coverage.  Corresponding  to  this  decision,  consideration  of  Fraternal 
Societies,  Prepaid  Medical  Associations  and  Mutual  Benefit  Societies,  who 
also  write  accident  and  sickness  insurance,  and  other  forms  of  benefits  in- 
surance, is  also  deferred  to  the  subsequent  deliberations  on  the  life  insurance 
industry. 

Accordingly,  the  focus  of  the  Committee's  current  study  in  the  field  of 
general  insurance  is  on  the  property  and  casualty  sector  of  the  insurance  in- 
dustry, excluding  automobile.  Accident  and  sickness  insurance  is  not  con- 
sidered to  be  part  of  general  insurance  and  is  also  excluded  from  the  current 
study.  Throughout  this  Report,  the  property  and  casualty  insurance  sector  is 
defined  to  represent  all  lines  of  general  insurance  with  the  exception  of  au- 
tomobile insurance. 

B.  SIZE  OF  THE  PROPERTY  AND  CASUALTY  INSURANCE 
MARKET 

As  of  December  31 ,  1977,  the  property  and  casualty  insurance  industry 
in  Ontario  wrote  $904  million  in  direct  premiums.  This  amount  compares  to 
$1,092  million  in  automobile  premiums  in  the  same  year  and  $485  million 
in  accident  and  sickness  premiums.  Approximately  one-third  of  the  property 
and  casualty  insurance  in  Canada  is  written  in  Ontario. 

Over  the  1973-1977  period,  both  the  property  and  casualty  insurance 
market  and  the  automobile  insurance  market  have  grown  significantly  in 
terms  of  premium  dollars.  Non-automobile  lines  increased  by  116%  from 
$417  million  direct  premiums  written  in   1973  to  $904  million  in   1977, 
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THE  NON-LIFE  INSURANCE  MARKET  IN  ONTARIO  AND  CANADA 
MARKET  SIZE  BY  DIRECT  PREMIUMS  WRITTEN,  1977 


In  Ontario 

In 

Canada 

%of 

%of 

<7rof 

Total 

Total 

Total 

Class 

$000's 

General 

Canada 

$000's 

General 

Property  and 

Casualty 

903.763 

36.4 

33.6 

2,688,842** 

38.8 

Automobile 

1,092,648 

44.0 

35.4 

3.082.490** 

44.5 

Accident  and 

Sickness* 

484,916 

19.6 

41.8 

1,159,353 

16.7 

Total  of  Above 

2,481,327 

100.0 

35.8 

6,930,685 

100.0 

;:  Includes  premiums  written  by  life  insurance  companies  and  general  insurance  companies;  excludes  premiums  written 
by  fraternal  societies,  prepaid  medical  associations  and  mutual  benefit  societies  (amounting  to  $84,620,000  in  On- 
tario). 
;::;:  Includes  insurance  written  by  provincial  government  corporations. 

whereas  automobile  lines  grew  by  99%  from  $548  million  to  $1,092  million 
over  the  same  period. 

C.  STRUCTURE  OF  THE  PROPERTY  AND  CASUALTY 
INSURANCE  INDUSTRY 

1.  Number  of  Organizations 

In  total,  260  companies  or  other  organizations  marketed  property  and 
casualty  insurance  products  in  Ontario  at  December  31,  1977.  Of  these  or- 
ganizations 52  were  farm  mutual  insurance  corporations,  who  are  permitted 
under  the  Corporations  Act  to  underwrite  only  those  risks  associated  with 
agricultural  property. 

The  Committee's  First  Report1  indicated  that  181  individual  organiza- 
tions were  licenced  in  1975  to  write  automobile  insurance  in  Ontario,  com- 
pared to  a  total  of  260  property  and  casualty  insurers  identified  in  this  Report 
in  1977.  Of  the  181  organizations  writing  automobile  lines,  173  also  wrote 
other  general  insurance.  Therefore,  some  65  percent  of  property  and  casu- 
alty insurers  also  wrote  automobile  insurance. 

2.  Ownership  and  Jurisdiction  of  Incorporation 

Property  and  casualty  underwriting  organizations  are  summarized  by 
their  ownership  and  jurisdiction  of  incorporation  as  follows: 

An  analysis  of  the  ownership  of  these  organizations  shows  that  foreign- 
owned  general  insurance  companies  outnumber  Canadian-owned  com- 
panies and  that  the  foreign-owned  companies  capture  almost  three-quarters 
of  the  Ontario  property  and  casualty  insurance  market.  This  ownership  and 

1.  First  Report  on  Automobile  Insurance,  pages  185  to  189. 
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THE  PROPERTY  AND  CASUALTY  INSURANCE  INDUSTRY  IN  ONTARIO 
PROFILE  OF  COMPANIES  BY  OWNERSHIP  AND  JURISDICTION,  1977 


Number  of 

Direct  Premiums 

Organizations 

Written 

Ownership  and  Jurisdiction 

Number                  Percent 

$000's 

Percent 

Canadian-owned  Companies 

Federal  incorporated 

36 

13.9% 

$185,237 

20.5% 

Ontario  incorporated 

11 

4.2 

43,741 

4.8 

Farm  Mutuals 

52 

20.0 

26,915 

3.0 

Total 

99 

38.1 

255,893 

28.3 

Foreign-owned  Companies 

Federal  incorporated 

42 

16.2 

302,027 

33.4 

Ontario  incorporated 

8 

3.0 

44,312 

4.9 

British  branch 

22 

8.5 

47,052 

5.2 

Other  foreign  branch 

89 

34.2 

254,479 

28.2 

Total 

161 

61.9 

647.870 

71.7 

Total  all  Insurers 

260 

100.0% 

$903,763 

100.07c 

Insurers  Resident  in  Canada 

149 

57.3% 

$602,232 

66.6% 

market  share  pattern  is  similar  to  the  one  found  in  the  automobile  insurance 
industry. 

However,  many  of  the  foreign-owned  insurers  are  incorporated  in  Can- 
ada and  can  be  termed  resident  in  Canada.  Consequently,  insurers  resident 
in  Canada  wrote  66.6  percent  of  total  direct  premiums  in  Ontario  in  1977, 
composed  of  the  share  written  by  Canadian-owned  companies  (25.3%), 
farm  mutuals  (3.0%)  and  the  foreign-owned  Canadian-incorporated  compa- 
nies (38.3%).  The  remaining  33.4  percent  of  total  direct  premiums  was  writ- 
ten by  the  branch  offices  of  foreign-owned  organizations.  This  market  dis- 
tribution also  compares  with  similar  experience  in  automobile  insurance. 

Further  analyses  of  the  industry  structure  show  that  189  of  the  organi- 
zations, accounting  for  87  percent  of  premiums  written,  are  either  Canadian- 
incorporated  companies  or  branches  of  British  or  other  foreign  organizations 
and  report  to  the  Federal  Superintendent  of  Insurance.  71  of  the  companies, 
accounting  for  13  percent  of  premiums  written,  are  either  incorporated  in 
Ontario  or  are  farm  mutuals  and  therefore  report  directly  to  the  Ontario  Su- 
perintendent of  Insurance. 

3.  Affiliation  by  Group  and  Distribution  by  Premium  Volume 

Many  of  the  260  individual  organizations  licenced  to  write  property 
and  casualty  insurance  are  affiliated  with  others.  Excluding  farm  mutuals,  of 
the  other  208  individual  organizations,  86  were  identified  to  be  affiliated 
with  others  to  form  38  groups.  Combining  companies  by  their  known  group 
affiliations  reduces  the  number  of  Canadian-owned  organizations,  excluding 
farm  mutuals,  to  40  and  foreign-owned  to  120,  for  a  total  of  160  (compared 
with  about  130  in  the  automobile  insurance  field).  An  analysis  of  these  160 
groups,  ranked  by  direct  premiums  written  in  1977,  shows: 
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THE  PROPERTY  AND  CASUALTY  INSURANCE  INDUSTRY  IN  ONTARIO 
STRUCTURE  BY  SIZE  AND  OWNERSHIP  OF  GROUPS,  1977 


Direct  Premiums 
Written,  1977,  ($000's) 

Less  than  $5 

$        5-$   1,000 

$1,000-$  5,000 

$5. 000-$  20. 000 

Over  $20,000 

Total  Property  and  Casualty 

Total  Automobile 


Ownership 

Canadian 

Foreign 

Total 

0 

11 

1  1 

12 

49 

61 

13 

26 

39 

13 

26 

39 

2 

8 

10 

40 

120 

160 

33 


47 


30 


Almost  half  of  the  total  groups  writing  property  and  casualty  insurance 
wrote  premiums  of  less  than  $1  million  in  1977  and  ten  wrote  more  than  $20 
million.  In  automobile  insurance  as  many  as  13  groups  were  found  to  be 
writing  more  than  $20  million  in  premiums  in  1975.  Of  the  Canadian-owned 
groups  writing  property  and  casualty,  15  wrote  in  excess  of  $5  million  in 
1977  compared  to  only  8  Canadian-owned  groups  writing  this  amount  of  au- 
tomobile insurance  business  in  1975.  Two  Canadian-owned  groups  wrote  in 
excess  of  $20  million  in  property  and  casualty  insurance  in  1977  while  three 
such  groups  wrote  more  than  $20  million  in  automobile  insurance  two  years 
earlier. 


4.  Concentration 

The  large  number  of  companies  or  groups  writing  property  and  casualty 
lines  and  the  wide  distribution  of  companies  by  premium  volume  indicates 
that  the  general  insurance  industry  in  Ontario  is  on  average  less  concentrated 
than  the  automobile  insurance  industry.  The  following  analysis  of  the  degree 
of  concentration  in  the  industry,  based  on  group  affiliation  and  excluding 
farm  mutuals,  substantiates  this  observation: 


THE  PROPERTY  AND  CASUALTY  INSURANCE  INDUSTRY  IN  ONTARIO 
CONCENTRATION  PROFILE,  1977 


Number  of 

Direct  Premiums 

Percent 

Organizations/Groups 

Written- 

-1977 

Canadian-owned 

Of  Size 

Of 

(SOOO's) 

Percent 

Group 

Total 

5  Largest 

$220,235 

25.1% 

12.37 

3.17c 

10  Largest 

334.740 

38.0 

14.7 

5.6 

25  Largest 

559.998 

63.8 

22.9 

14.6 

Total 

$876,848 

100.07 

26.17 

26.1% 

In  comparison  to  the  relatively  fragmented  distribution  of  property  and  casu- 
alty business  indicated  in  total  above,  analysis  in  the  First  Report  showed  a 
higher  company  concentration  in  1975  in  the  automobile  insurance  industry. 
In  that  year  in  the  automobile  field,  the  five  largest  groups  wrote  almost  one- 
third,  the  ten  largest  wrote  approximately  one-half  and  the  25  largest  groups 
wrote  about  three-quarters  of  the  total  market. 
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In  the  automobile  insurance  industry,  one  Canadian-owned  organiza- 
tion was  included  in  the  five  largest  and  two  and  six  respectively  in  the  ten 
and  twenty-five  largest.  In  the  property  and  casualty  insurance  industry  the 
representation  of  Canadian-owned  companies  is  seven  among  the  top 
twenty-five  organizations,  or  one  more  than  in  automobile,  with  two  repre- 
sented in  the  top  ten  companies  and  one  in  the  top  five.  The  twenty-five 
largest  groups  writing  property  and  casualty  insurance  are  listed  below  ac- 
cording to  direct  premiums  written  and  market  share  in  1977.  A  full  listing 
of  the  property  and  casualty  insurance  companies  operating  in  Ontario  at 
December  31,  1977  is  provided  in  Appendix  C. 

It  is  important  to  note  that  the  automobile  insurance  industry  is  a  rela- 
tively homogeneous  industry  in  comparison  to  the  property  and  casualty  sec- 
tor which  markets  a  wide  range  of  insurance  product  lines.  This  lack  of  ho- 
mogeneity might  of  itself  indicate  less  concentration  in  the  total  property 
and  casualty  sector  caused  by  a  greater  number  of  specialty  companies.  Spe- 
cific market  segments  of  the  total  might,  however,  exhibit  a  relatively 
greater  degree  of  concentration;  this  matter  is  examined  again  later  in  this 
Chapter. 

THE  PROPERTY  AND  CASUALTY  INSURANCE  MARKET  IN  ONTARIO 
THE  TWENTY-FIVE  LARGEST  GROUPS  AND  ORGANIZATIONS,  1977 


Country  of 

Incorporation 

of  Parent 

Direct  Premiums  Written,  1977 

Organization 

Percent 

($000's) 

of  Total 

Royal  Insurance  Group 

British 

94,240 

10.7 

Commercial  Union  Assurance  Group 

British 

36,899 

4.2 

Factory  Mutual  System 

U.S. 

33,531 

3.8 

General  Accident  of  Canada 

British 

28,530 

3.3 

Economical  Mutual  Insurance  Company 

Canadian 

27,035 

3.1 

Zurich  Insurance  Company 

Swiss 

24,554 

2.8 

Lloyd's 

British 

24,081 

2.8 

Dominion  of  Canada  Group 

Canadian 

22,239 

2.5 

Shaw  &  Begg  Group 

U.S. 

22,066 

2.4 

Continental  Insurance  Companies 

U.S. 

21,565 

2.4 

10  Largest 

$334,740 

38.0% 

Cooperators  Insurance  Association 

Canadian 

19.561 

2.2 

Guardian  Insurance  Company  of  Canada 

British 

19,538 

2.2 

Crum  and  Forster  of  Canada 

U.S. 

17,616 

2.0 

Canadian  General  Group 

Canadian 

16,631 

1.9 

Simcoe  Bay  Group 

Canadian 

16,428 

1.9 

Chubb  and  Son  Group 

U.S. 

15,010 

1.7 

Allstate  Insurance  Company  of  Canada 

U.S. 

14,705 

1.7 

U.S.  Fidelity  Group 

U.S. 

14,347 

1.7 

Canadian  Indemnity  Company 

Canadian 

14,215 

1.6 

Insurance  Company  of  North  America 

U.S. 

13.761 

1.6 

American  Home  Assurance  Company 

U.S. 

13,402 

1.5 

Anglo-Gibraltar  Group 

British 

12,927 

1.5 

Phoenix  of  Canada  Group 

British 

12.925 

1.5 

State  Farm  Insurance  Companies 

-    U.S. 

12.244 

1.4 

Gore  Mutual  Insurance  Company 

Canadian 

1 1 ,948 

1.4 

25  Largest 

$559,998 

63  89 
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D.  PRODUCT  LINES  IN  THE  PROPERTY  AND  CASUALTY 
INSURANCE  INDUSTRY 

1.  Major  Classes  of  Property  and  Casualty  Insurance 

Property  and  casualty  insurance  is  as  pervasive  as  risk.  As  a  result, 
there  are  well  over  100  defined  types  of  property  and  casualty  insurance 
products  designed  to  cover  the  major  risks  faced  by  individuals  and  busi- 
nesses. These  products  can  be  grouped  in  numerous  ways  corresponding  to 
type  of  customer,  for  example  personal  or  commercial;  type  of  peril,  for  ex- 
ample fire  or  theft;  type  of  risk,  such  as  residential  property  or  office  com- 
plex; and  so  on. 

The  Committee  has  adopted  in  its  study  those  broad  groupings  which 
are  reasonably  consistent  with  the  categories  of  product  utilized  by  the  In- 
surance Bureau  of  Canada  in  its  statistical  gathering  programmes  and  with 
the  categories  utilized  by  the  Federal  and  Provincial  Superintendents  in  their 
annual  reports.  The  three  basic  categories  of  property  and  casualty  insurance 
studied  by  the  Committee  and  reported  upon  in  this  Report  are: 

—  property  insurance; 

—  liability  insurance,  including  surety  and  fidelity; 

—  "other  lines"  of  insurance  composed  exclusively  of  marine,  aircraft, 
boiler  and  machinery,  mortgage,  credit  and  title  insurances. 

The  table  below  shows  the  relative  size  of  the  market  for  the  basic  lines 
of  property  and  casualty  insurance: 

THE  PROPERTY  AND  CASUALTY  INSURANCE  MARKET  IN  ONTARIO 
DIRECT  PREMIUMS  WRITTEN  BY  PRODUCT  CLASS,  1977 

($00(Ts) 

Farm 
Property  Companies  Mutuals 

Property  $644,385  $25,318 

Hail  2,887  53 

Property  Total  647,272  25,371 

Liability 

Liability  140,614  1,544 

Surety  17,979 

Fidelity  10,396 


Liability  Total  168,989                            1,544 

Other  Lines 

Marine  18,0001 

Boiler  and  Machinery  2 1 ,885 

Mortgage  12,226 

Aircraft  7.874 

Credit  543 

Title  58 

Other  Lines  Total  60,587 

Total  $876,848                         $26,915 
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Total 

Percent 

$669,703 

74.1% 

2,940 

.3 

672.643 

74.4 

142,148 

15.7 

17,979 

2.0 

10,396 

1.1 

170,533 

18.8 

18,001 

2.0 

21,885 

2.4 

12,226 

1.4 

7,874 

.9 

543 

.1 

58 

— 

60,587 

6.8 

$903,763 

100.07r 

Property  insurance  is  the  second  largest  line  of  the  general  insurance  written 
in  Ontario,  behind  automobile  insurance,  and  it  accounts  for  three-quarters 
of  premiums  written  in  the  non-auto  segment  of  general  insurance.  Liability 
insurance,  which  represents  only  sixteen  percent  of  non-auto  general  insur- 
ance, is  the  next  largest  component  of  the  property  and  casualty  insurance 
market.  The  remaining  lines,  including  surety  and  fidelity,  represent  in  total 
only  10%  of  the  market,  with  only  the  boiler  and  machinery  line  represent- 
ing more  than  $20  million  in  premiums.  Following  below  are  definitions  of 
the  basic  property  and  casualty  insurance  categories  and  the  major  classes  of 
insurance  included  under  these  categories. 

Property  Insurance 

The  property  insurance  category  includes  insurance  coverages  for  both 
personal  and  commercial  interests  in  property.  Property  can  be  broadly  de- 
fined to  include  not  only  physical  or  tangible  assets,  but  also  other  interests 
which  possess  economic  value  such  as  rents  or  profits. 

In  personal  lines,  property  insurance  includes  all  homeowner's  and  ten- 
ant's policies  and  provides,  in  the  case  of  package  policies,  protection 
against  personal  liability  as  well  as  physical  loss.  In  commercial  lines,  prop- 
erty insurance  includes  all  fire,  theft  and  other  perils  policies  covering  plant, 
equipment  and  contents  losses.  In  addition,  coverages  to  protect  against  loss 
of  business  income  fall  within  this  category. 

Liability  Coverage 

The  liability  insurance  category  is  primarily  a  commercial  lines  cate- 
gory since  most  personal  liability  policies  are  sold  as  part  of  a  homeowner's 
or  tenant's  property  insurance  package.  Excluded  also  are  forms  of  liability 
insurance  that  fall  within  the  ' 'other  lines"  category.  Included  in  the  cate- 
gory— liability  coverage — are  all  remaining  policies  that  protect  against  the 
financial  losses  that  result  from  legal  liability,  including  general  liability, 
products  liability,  and  professional  liability  coverages. 

Guarantee  forms  of  insurance,  that  is,  surety  and  fidelity  bonds,  are 
also  grouped  in  the  liability  category.  In  some  ways  similar  to  liability  cov- 
erages, surety  bonds  involve  a  three  party  process — protection  is  offered  to  a 
third  party  and  not  to  the  bond  applicant.  However,  surety  bonds  differ  from 
the  typical  insurance  contract  since  ideally  there  should  be  no  losses  under 
the  bond  contract.  Steps  are  taken  to  investigate  applicants  to  ensure  that  the 
likelihood  of  losses  is  kept  to  a  minimum.  The  most  typical  surety  form  is 
the  contract  fulfilment  guarantee  in  the  construction  industry. 

Fidelity  bonding  is  a  specialized  form  of  surety  bonding  that  protects  an 
employer  against  dishonest  acts  by  employees.  It  has  evolved  into  a  two- 
party  contract  between  the  insurer  and  the  employer  and  more  closely  re- 
sembles insurance  than  the  other  types  of  surety  bonds. 
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"Other  Lines "  Insurance 

Included  under  this  category  are  coverages  for  risks  within  six  defined 
specialty  markets.  This  category  is  therefore  not  a  "catch-air'  category,  but 
is  restricted  to  the  six  lines  described  below. 

—  Marine 

Marine  insurance  is  primarily  concerned  with  hull,  cargo  and  liability 
coverage  for  risks  associated  with  maritime  perils.  However,  marine 
insurance  may  also  cover  losses  resulting  from  transit  by  air,  losses 
consequent  upon  or  incidental  to  sea  and  air  navigation,  and  also  perils 
during  land  and  inland  water  transport.  Marine  insurance  is  regulated 
under  a  separate  act  in  this  Province,  the  Marine  Insurance  Act. 

—  A  ir  craft 

Aircraft  insurance  is  also  a  broad  classification  that  embraces  all  risks 
encountered  in,  or  associated  with,  the  ownership,  maintenance  or  use 
of  aircraft.  Principal  insurable  interests  are  hull  and  liability.  Air  cargo 
insurance  is  often  written  as  a  property  or  marine  insurance  contract 
and  is  typically  not  included  in  this  category. 

—  Boiler  and  Machinery 

This  class  of  insurance  is  principally  a  property  insurance  providing 
coverage  for  loss  arising  out  of  the  operation  of  pressure  mechanical 
and  electrical  equipment.  Losses  typically  covered  include  damage  di- 
rectly to  the  equipment  insured,  damage  done  to  other  property  and 
loss  resulting  from  business  interruption.  Liability  coverage  may  be 
part  of  the  policy,  but  is  typically  written  under  a  general  liability  pol- 
icy and  is  therefore  excluded  from  this  category.  The  boiler  and  ma- 
chinery contract  permits  the  insurer  to  inspect  equipment  and  this  ser- 
vice is  an  important  feature  of  boiler  and  machinery  insurance. 

—  Mortgage 

Mortgage  insurance  covers  the  possibility  of  a  default  by  a  mortgagee 
in  payments  made  to  a  mortgage  lender.  It  is  purchased  by  the  lending 
institution,  but  paid  for  by  the  borrower  and  has  typically  been  applied 
in  cases  of  mortgages  exceeding  75%  of  the  value  of  the  property. 

—  Credit 

Credit  insurance  protects  the  insured  business  against  abnormal  losses 
on  accounts  receivable,  due  to  the  unwillingness  or  inability  of  debtors 
to  pay.  Export  credit  insurance,  which  protects  against  credit  risks  and 
political  risks,  is  written  by  a  federal  government  corporation  and  is 
not  included  in  this  category. 

—  Title 

Title  insurance  reimburses  the  insured  for  any  losses  that  may  be  in- 
curred if  a  title  to  real  estate  proves  to  be  defective.  One  premium  is 
paid  for  the  insurance  which  continues  until  the  insured's  interest  in 

the  property  ceases. 
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More  detailed  definitions  of  the  property  and  casualty  insurance  products  are 
provided  in  Appendix  F. 

2.  Concentration  by  Class  of  Property  and  Casualty  Insurance 

The  degree  of  concentration  in  the  property  and  casualty  insurance  in- 
dustry by  broad  class  of  insurance  is  illustrated  in  the  table  below. 

THE  PROPERTY  AND  CASUALTY  INSURANCE  MARKET  IN  ONTARIO 

MARKET  SHARE  OF  FIVE  LARGEST  GROUPS  BY  PRODUCT  CLASS, 

DIRECT  PREMIUMS  WRITTEN,  1977 


Property 

Property 
Hail 

Liability 

Liability 

Surety 

Fidelity 

Other  Lines 

Marine 

Boiler  and  Machinery 

Mortgage  (3  companies) 

Aircraft 

Credit  (3  companies) 

Title  (2  companies) 

Total  Property  and  Casualty 


Five  largest 

Percent  of 

Writers — Percent 

Share  Held 

Total  Direct 

of  Total  Ontario 

by  Largest 

Premiums 

arket  in  Each  Class 

Writer 

Written— 1977 

% 

% 

% 

24.2 

9.9 

74.1 

91.7 

31.6 

.3 

34.5 

13.5 

15.7 

48.4 

15.0 

2.0 

48.8 

15.9 

1.1 

52.2 

20.7 

2.0 

86.7 

40.9 

2.4 

100.0 

66.8 

1.4 

63.9 

15.7 

.9 

100.0 

95.6 

.1 

100.0 

98.9 

— 

25.1 


10.7 


100.0% 


The  five  largest  groups  accounted  for  a  25. 1  percent  share  of  the  On- 
tario market  in  all  classes  of  property  and  casualty  insurance  combined.  The 
10.7  percent  share  held  by  the  largest  underwriting  group  is  the  result  of  a 
market  share  position  among  the  top  five  writers  in  the  property,  liability,  fi- 
delity and  boiler  and  machinery  classes  of  insurance. 

As  indicated  in  the  table  above,  the  least  concentrated  classes  of  insur- 
ance are  the  property  and  liability  classes  which  are  also  the  largest  in  terms 
of  premium  volume.  Concentration  increases  with  product  specialization 
and  with  a  decrease  in  market  size.  Surety,  fidelity,  marine  and  aircraft 
classes  are  only  moderately  concentrated  considering  the  small  premium 
volume  generated  in  Ontario  by  these  classes  of  insurance.  Mortgage,  credit 
and  title  classes  of  insurance  are  dominated  by  two  or  three  companies;  how- 
ever, only  in  the  case  of  mortgage  insurance  is  there  any  significant  pre- 
mium volume  to  be  shared  among  competitors.  Hail  insurance  and  boiler 
and  machinery  insurance  also  show  a  high  degree  of  concentration. 

It  is  most  important  to  note  that  the  market  share  data  presented  in  this 
section  are  based  on  a  broad  grouping  of  product  lines  into  categories  that 


correspond  to  government  and  industry  reporting  requirements.  However, 
more  detailed  market  or  product  line  segments  can  be  defined  within  these 
categories  which  might  show  a  different  pattern  of  concentration  from  the 
group  average.  It  is  likely  that  concentration  would  increase  with  a  narrower 
definition  of  product  lines.  Reliable  data  on  the  premiums  written  in  more 
detailed  product  line  groupings  are  not  available. 

3.  Growth  by  Class  of  Property  and  Casualty  Insurance 

The  pattern  of  growth  in  premiums  varies  considerably  among  the  vari- 
ous classes  of  insurance  over  the  1973-1977  period.  Details  of  the  growth  in 
direct  premiums  written  for  this  period  are  shown  in  Appendix  G,  together 
with  a  comparison  to  all  Canada  market  growth.  Growth  in  the  Ontario  mar- 
ket is  summarized  below  for  the  major  classes  of  insurance. 

THE  GENERAL  INSURANCE  MARKET  IN  ONTARIO 

GROWTH  IN  DIRECT  PREMIUMS  WRITTEN,  1973-1977 

(1973  =  100.0,  growth  in  current  dollars) 


Annual 

Growth 

1973 

1974 

1975 

1976 

1977 

1973-1977 

Property 

100.0 

116.7 

137.9 

184.4 

222.3 

22.2% 

Liability 

100.0 

108.5 

135.0 

170.8 

215.5 

21.4% 

Other  Lines 

100.0 

113.2 

142.1 

136.1 

171.8 

14.5% 

Total  Property 

and  Casualty 

100.0 

114.8 

137.7 

177.6 

216.6 

21.4% 

Automobile 

100.0 

115.7 

148.5 

175.4 

199.1 

18.9% 

Consumer  Price 

Index 

100.0 

110.8 

122.8 

132.0 

142.6 

9.3% 

Premiums  written  in  the  property  and  liability  classes  of  insurance  in- 
creased at  closely  similar  rates  of  growth  over  the  1973-1977  period, 
averaging  21-22%  per  annum.  The  "other  lines"  class  of  insurance  experi- 
enced considerable  year  to  year  variability  in  premium  growth,  averaging 
14.5%  per  annum.  These  growth  rates  compare  with  an  average  18.9%  per 
annum  growth  in  automobile  lines.  The  greatest  premium  volume  increases 
occurred  in  1975  for  automobile  and  liability  lines  and  a  year  later  in  1976 
for  property  lines. 

Further  analyses1  indicate  that  growth  rates  in  certain  product  sub- 
classes vary  significantly  from  the  average  for  the  class.  The  sub-classes  of 
surety  and  fidelity,  for  example,  showed  slower  growth  than  the  liability 
class  as  a  whole,  averaging  11-14%  per  annum  over  the  indicated  period, 
while  hail  insurance  showed  almost  no  growth  in  premium  volume  by  1977. 
In  the  "other  lines"  class  of  insurance,  mortgage  insurance  showed  substan- 
tial growth  in  1977  while  title  insurance  decreased  dramatically  in  1975  and 

1.   Supra,  Appendix  G,  Table  3. 
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1976,  but  resumed  growth  in  1977.  Marine,  boiler  and  machinery  and  air- 
craft classes  grew  in  premium  volume  at  average  annual  rates  of  11.2%, 
26.9%  and  12.4%  respectively. 

E.  FINANCIAL  OVERVIEW  OF  PROPERTY  AND  CASUALTY 
INSURERS 

1.  Introduction 

This  section  provides  some  brief  general  observations  about  the  operat- 
ing results  of  property  and  casualty  insurers  for  the  three  major  product  lines 
of  property,  liability  and  "other  lines"  insurance  and  for  the  personal  and 
commercial  components  of  property  insurance. 

The  estimated  income  statements  of  property  and  casualty  insurers 
operating  in  Ontario  are  summarized  below  by  lines  of  business  for  the  years 
ended  December  31,  1973  to  1977. 

Appendix  D  to  this  Report  contains  the  estimated  annual  income  state- 
ments for  the  years  ended  December  31,  1973  to  1977,  for  each  of  the  lines 
of  business  conducted  by  property  and  casualty  companies  reporting  to  the 
Ontario  Department  of  Insurance.  Also  included  in  this  Appendix  are  the  as- 
sumptions made  and  procedures  used  to  develop  the  estimates  analyzed 
throughout  this  section  as  well  as  the  bases  of  refining  and  updating  the  es- 
timates for  the  automobile  insurance  industry.  A  brief  description  of  the 
farm  mutual  and  Lloyd's  organizations  and  their  operating  results  is  pre- 
sented in  Appendix  E. 

2.  Industry  Financial  Results  and  Profitability 

THE  GENERAL  INSURANCE  INDUSTRY  IN  ONTARIO 
ESTIMATED  OPERATING  RESULTS,  FIVE  YEAR  AVERAGE,  1973-1977 


Automobile 

Property 

Liability 

Other  Lines 

Premiums  Earned 

100.0% 

100.0% 

100.0% 

100.0% 

Claims  Incurred* 

75.1 

59.8 

61.6 

62.1 

Commission  Expense 

12.7 

20.7 

20.4 

15.9 

Premium  Tax 

2.5 

2.8 

2.7 

3.3 

General  Expense 

13.1 

18.7 

18.4 

21.3 

Investment  Income 

(10-2) 

(8.3) 

(13.9) 

(19.6) 

93.2 

93.7 

89.2 

83.0 

Profit  before 

Income  Taxes 

6.8% 

6.3% 

10.8% 

17.0% 

■ 

== 



= 

Premiums  Earned 

(millions) 

$772.1 

$384.8 

$98.7 

$33.5 

*  Including  adjusting  costs  charged  directly  to  the  claim  file. 

The  above  table  indicates,  for  the  periods  shown,  that: 

1.  Of  every  $1.00  of  premiums  earned  by  the  industry,  59. 8#  to  75.  l£ 
was  used  to  settle  and  adjust  claims.  Information  concerning  adjusting 
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costs  which  have  been  charged  directly  to  the  claims  file  is  recorded  as 
part  of  claims  incurred  and  is  not  reported  separately.  It  is  therefore  not 
available  to  the  Committee.1  In  the  First  Report,  claims  expenses  were 
roughly  estimated,  based  on  periodic  analyses  conducted  by  the  in- 
dustry, at  about  110  of  every  $1.00  of  automobile  premium  earned  by 
the  industry. 

The  highest  claims  incurred  ratio  was  in  the  largest  product  line, 
automobile  insurance.  In  some  part  this  might  be  a  reflection  of  lower 
premium  levels  or  greater  expense  control  caused  by  keener  competi- 
tion amongst  a  greater  number  of  writers.  Further  comment  on  expenses 
is  provided  below.  In  general,  however,  the  claims  incurred  ratio  for 
non-automobile  lines  fell  significantly  below  the  automobile  ratio. 

2.  Expenses  that  are  identified  as  4 'commissions' '  account  for  a  low  of 
12.70  of  each  premium  dollar  in  automobile  insurance  to  an  average  of 
20.70  in  property  insurance.  Other  marketing  expenses,  such  as  adver- 
tising and  sales  staff  salaries,  are  not  reported  separately,  although  they 
contribute  to  the  portion  of  the  premium  dollar  paid  by  the  consumer 
for  the  industry's  "selling"  expenses. 

3.  A  premium  tax  is  levied  on  the  basis  of  total  direct  premiums  written 
by  insurers.  The  rate  of  premium  tax  was  increased  to  3%  on  April  1, 

1976  from  the  previous  2%.  The  total  amount  of  this  tax  collected  in 

1977  amounted  to  approximately  $58  million,  $26  million  in  non-auto- 
mobile lines. 

4.  General  expenses,  the  "catch-all"  for  expenses  not  specifically  identi- 
fied elsewhere,  absorbed  13.10  of  each  premium  dollar  in  automobile 
insurance  and  between  18.40  to  21.30  in  property  and  casualty  lines. 
In  addition  to  the  costs  of  administering  the  overall  operations  of  insur- 
ance companies,  "general  expenses"  would  include  marketing  ex- 
penses, except  commissions,  and  claims  handling  expenses,  other  than 
those  specifically  identified  as  adjusting  expenses  and  grouped  with 
claims  incurred. 

5.  The  foregoing  costs  were  offset  by  investment  income  which  varied 
considerably  from  8.30  for  each  $1.00  of  premiums  in  property  lines  to 
19.60  in  the  "other  lines"  category.  Investment  and  other  income  re- 
duced net  costs  and  expenses  to  about  890  and  830  in  liability  and 
other  lines  respectively,  leaving  a  profit  before  income  taxes  of  about 
1 10  and  170  for  each  dollar  of  premiums  earned.  In  contrast,  the  re- 
duction in  net  costs  and  expenses  by  the  addition  of  investment  income 
was  much  lower  in  property  and  automobile  lines  so  that  the  profit  be- 
fore income  taxes  amounted  to  only  6.80  for  each  $1.00  of  premiums 
earned  in  automobile  lines,  and  6.30  in  property  lines. 

I.   Supra,  pages  41 ,  42  and  53. 
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Reflecting  the  allocation  method  used,  investment  income  is  high- 
est on  lines  with  the  longest  claims  payout  time  frame.  For  example,  li- 
ability claims  may  take  several  years  to  settle  whereas  property  claims 
are  generally  settled  in  a  much  shorter  period  of  time.  The  longer 
payout  period  allows  longer  investment  of  funds  and  correspondingly 
greater  investment  income  to  be  earned.  High  unearned  premium  re- 
serves in  lines,  such  as  mortgage  insurance,  where  policies  are  written 
for  terms  exceeding  one  year  also  contribute  to  increased  investment  in- 
come. 

6.  As  an  approximation  based  on  the  overall  experience  of  the  industry, 
the  rate  of  income  taxes  would  take  one-third  of  the  profit  before  tax, 
leaving  about  7.2#  of  each  premium  dollar  in  liability  and  11.30  of 
each  premium  dollar  in  liability  and  11.3#  of  each  premium  dollar  in 
other  lines  for  the  owners  as  a  return  on  their  investment  and  to  finance 
future  growth.  In  property  lines,  4.2#  was  left  as  a  return  on  the 
owners'  investment  while  4.5 ^  of  each  premium  dollar  remained  in  the 
automobile  lines. 

The  average  profitibility  over  the  five  year  period  for  the  major 
classes  of  property  and  casualty  insurance  (automobile  and  property)  was 
lower  than  for  the  liability  and  other  lines  portion  of  the  insurance  in- 
dustry. 

While  average  profitability  was  lower  in  the  property  and  automobile 
class  over  the  five  year  period  shown,  both  these  lines  showed  a  significant 
improvement  in  profitability  for  1976  and  1977.  In  general,  annual  profits 
earned  by  individual  companies  and  by  the  industry  as  a  whole  have  been 
subject  to  wide  fluctuations  over  the  1973  to  1977  period  not  only  within 
individual  classes  of  insurance  but  also  in  total  for  all  general  insurance 
lines  combined.  This  volatility  of  profits  is  demonstrated  in  the  estimated 
income  statements  shown  in  Appendix  D. 

3.  Return  on  Equity 

a )  Pre-Tax  Product  Line  Comparison 

The  following  table  has  been  developed  to  present  a  five  year,  1973- 
1977  average  of  the  estimated  pre-tax  return  on  equity  by  each  major  class 
of  insurance  for  general  insurers  operating  in  Ontario,  together  with  an  all 
Ontario  comparison  to  all  Canada  (excluding  farm  mutuals  and  Lloyd's): 

These  estimates  show  that  the  average  profitability  over  a  five  year 
period  for  automobile  and  property  insurance  was  lower  than  for  the  liability 
and  other  lines  portion  of  the  insurance  industry.  However,  it  would  appear 
that  there  was  a  significant  improvement  in  the  profitability  of  both  automo- 
bile and  property  insurance  in  1976  and  1977  in  relation  to  the  average  over 
the  five  year  period. 
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THE  GENERAL  INSURANCE  INDUSTRY  IN  ONTARIO  AND  CANADA 
ESTIMATED  PRE-TAX  RETURN  ON  EQUITY,  1973-1977 

($  millions) 


Average  1973-1977 

1976 
Pre-Tax 

1977 

General 

Capital  and 

Profit  (Loss) 

Pre-Tax 

Pre-Tax 

Insurance 

Surplus 

Before  Income 

Return 

Return 

Return 

Lines 

(Equity) 

Taxes 

on  Equity 

on  Equity 

on  Equity 

Automobile 

$    339.0 

$  52.0 

15.3% 

28.7% 

25.3% 

Property 

168.4 

24.0 

14.3% 

17.6% 

28.6% 

Liability 

43.4 

10.4 

24.0% 

31.2% 

(7.0)% 

Other 

14.8 

5.4 

36.5% 

53.3% 

52.9% 

Total  Ontario 

$    565.6 

$  91.8 

16.2% 

31.7% 

24.4% 

All  Canada 

$1,381.0 

$201.2 

14.6% 

22.2% 

26.4% 

The  Ontario  pre-tax  return  on  equity  for  the  five  year  period  1973-1977 
was  estimated  to  be  16.2%  for  all  general  insurance  lines,  which  was  mar- 
ginally higher  than  the  14.6%  estimated  for  all  Canada.  The  return  on  equity 
is  lowest  for  the  two  largest  classes  of  insurance.  As  previously  noted,  these 
classes  generally  have  a  shorter  time  frame  for  claims  payout  and  as  a  result 
are  least  able  to  rely  on  claims  reserves  for  financing.  Accordingly,  they  re- 
quire the  highest  capital  investment. 

The  improved  profitability  in  1976  and  1977  in  most  classes  of  prop- 
erty and  casualty  insurance  in  Ontario  made  possible  a  relatively  significant 
increase  in  average  equity.  However,  growth  in  equity  for  the  Ontario  seg- 
ment of  the  insurance  industry  remained  moderate  over  the  1973-1977 
period,  averaging  12.5%  annually. 

b)  After-Tax  Industry  Comparison 

The  table  below  presents  a  comparison  of  the  estimated  after-tax  return 
on  the  shareholders'  investment  (equity)  in  the  property  and  casualty  insur- 
ance industry  with  that  achieved  in  other  industries  in  Canada  for  the  years 
1973  to  1977. 


THE  PROPERTY  AND  CASUALTY  INSURANCE  INDUSTRY  IN  ONTARIO  AND  CANADA 

COMPARISON  WITH  OTHER  INDUSTRIES  OF 

ESTIMATED  RATE  OF  RETURN  (AFTER-TAX)  ON  EQUITY,  1973-1977 


Industry 

Total  All  Industries 
All  Manufacturers 
Chartered  Banks 
Trust  Companies 
Property  and  Casualty 

Insurers— Canada 
Property  and  Casualty 

Insurers — Ontario 

Sources  of  Information: 


Five 

Year 

1973 

1974 

1975 

1976 

1977 

Average 

(1) 

13.99? 

15.39? 

I3.0f/f 

I1.89E 

12.1% 

13. 195 

(1) 

14.6 

16.9 

13.6 

12.2 

12.6 

13.8 

(1) 

12.6 

12.4 

15.9 

14.4 

14.1 

14.0 

(1) 

11.8 

8.2 

10.6 

1  1.8 

11.8 

11.0 

(2) 


(3) 


5.6 


11.6 


(2.7) 


9.7 


15.3 


17.8 


( 1 )  Statistics  Canada 

(2)  Statistics  Canada  (includes  Accident  and  Sickness) 

(3)  Estimated  in  preceding  section  (excludes  Accident  and  Sickness) 
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19.7 


12.7 


Examination  of  the  table  points  out  the  following: 

1 .  In  each  year  the  property  and  casualty  insurance  industry  earned  a  higher 
estimated  return  on  the  Ontario  segment  of  its  business  than  it  earned  on 
an  all  Canada  basis. 

2.  The  five  year  estimated  average  return  for  the  property  and  casualty  in- 
dustry in  Ontario  is  comparable  to  the  return  earned  by  other  industries. 
However,  the  Ontario  insurers'  estimated  annual  return  on  equity  fluc- 
tuated widely  while  the  annual  return  of  the  other  industries  remained  re- 
latively constant. 

4.  Personal  and  Commercial  Property  Lines 

The  operating  results  of  the  property  component  of  the  property  and  ca- 
sualty insurance  industry  can  be  further  examined  by  comparison  of  per- 
sonal property  and  commercial  property  lines  of  insurance.1 

The  Provincial  and  Federal  Superintendents  of  Insurance  require  com- 
panies to  report  property  insurance  in  total  only.  They  do  not  require  sepa- 
rate reporting  for  the  personal  and  commercial  components  of  property  in- 
surance. As  a  result,  only  data  gathered  by  the  Insurance  Bureau  of  Canada 
were  available  to  estimate  the  profitability  of  the  personal  and  commercial 
components  of  the  property  class.  The  estimates  presented  therefore  must  be 
considered  rough  since  the  I. B.C.  data  are  collected  on  the  basis  of  direct 
premiums  written  and  several  assumptions  had  to  be  made  to  convert  them 
to  an  "earned"  basis.  Further,  no  alternate  source  of  information  was  avail- 
able with  which  to  compare  the  results  for  reasonability. 

The  summary  estimated  income  statement  in  Appendix  D  shows  a  split 
of  Ontario  property  insurance  business  between  commercial  and  personal 
lines  for  the  four  years  ended  December  31,  1974  to  1977.  Combining  the 
data  on  this  statement  for  the  four  years  shows: 

THE  PROPERTY  AND  CASUALTY  INSURANCE  INDUSTRY  IN  ONTARIO 

ESTIMATED  OPERATING  RESULTS  IN 

PROPERTY  INSURANCE,  FOUR-YEAR  AVERAGE,  1974-1977 

($  millions) 


Personal 

Commercial 

Premiums  earned 

$180.5 

100.0% 

$234.2 

100.0r/f 

Claims  incurred* 

110.7 

61.3 

137.1 

58.5 

Commission  expense 

39.2 

21.7 

46.2 

19.7 

General  expenses 

34.9 

19.3 

42.2 

18.0 

Premium  taxes 

5.4 

3.0 

6.4 

2.7 

Investment  income 

(14.8) 

(8.2) 

09.2) 

(8.2) 

175.4 

97.1 

212.7 

90.7 

Profit  before 

income  taxes 

$     5.1 

2.995 

$  21.5 

9.3f/r 

*  Including  adjusting  costs  charged  directly  to  the  claims  file. 

1.  As  it  is  understood  that  all  homeowner's  insurance,  including  liability  coverage,  is  included  within 
the  property  class  when  reporting  to  various  industry  and  regulatory  bodies,  the  analysis  of  personal 
lines  has  been  restricted  to  the  property  class  of  insurance. 
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Analysis  of  this  table  and  supporting  data  indicates,  for  this  period,  that: 

1 .  On  average  commercial  lines  represent  approximately  60%  of  the  total 
property  insurance  business  while  personal  lines  represent  40%.  In  recent 
years,  however,  personal  lines  appear  to  be  growing  more  rapidly  than 
commercial  lines. 

2.  Of  every  $1.00  premium  earned,  personal  lines  used  61.3#  and  commer- 
cial lines  used  58. 5#  to  settle  and  adjust  claims. 

3.  Commissions  paid  on  personal  lines  were  2.0^  higher  than  on  commer- 
cial lines  per  premium  dollar,  averaging  21. 7^  in  the  case  of  personal 
lines  and  19. 7^  for  commercial  lines. 

4.  General  expenses  for  personal  lines  were  1.3#  higher  than  for  commer- 
cial lines. 

5.  The  profit  before  income  taxes  for  each  dollar  of  premium  earned  was 
9.30  for  commercial  lines,  2.9#  for  personal  lines. 

Additional  personal  lines  data  for  Northern  and  Southern  Ontario  on  an 
average  basis  for  the  years  1974-1977  were  also  examined;  among  other 
matters  they  indicate: 

1.  92%  of  Ontario  personal  lines  premiums  were  earned  in  Southern  On- 
tario and  only  8%  in  Northern  Ontario.  As  defined  by  the  I. B.C.,  North- 
ern Ontario  includes  Northwestern  Ontario  and  is  divided  from  Southern 
Ontario  by  the  southern  boundary  of  the  District  of  Nipissing  and  the 
District  of  Sudbury. 

2.  Claims  incurred  averaged  71.3g  per  earned  premium  dollar  in  Northern 
Ontario,  and  60. 4^  per  earned  premium  dollar  in  Southern  Ontario. 

Based  on  the  data  developed  above,  personal  lines  insurance  was  less 
profitable  than  commercial  lines  insurance  during  the  period  1974-1977. 

F.  OPERATING  COST  STRUCTURE  OF  THE  PROPERTY 
AND  CASUALTY  INSURANCE  INDUSTRY 

As  part  of  its  automobile  insurance  study,  the  Committee  analyzed  the 
major  functional  components  of  the  operating  costs  of  automobile  in- 
surers— acquisition,  underwriting  and  policy  processing,  and  adjusting  and 
settlement.  Most  of  these  companies  also  supply  other  general  insurance 
products  to  Ontario  consumers.  In  addition  to  these  companies,  other  com- 
panies and  groups  also  supply  the  property  and  casualty  market.  Observa- 
tions on  the  detailed  operating  costs  which  relate  to  the  other  than  automo- 
bile general  insurance  products  are  presented  in  this  section.  The  procedures 
used  to  develop  the  estimates  used  in  this  section  as  well  as  more  detailed 
analysis  of  costs  are  provided  in  Appendix  D.  For  the  most  part,  the  operat- 
ing cost  data  have  been  prepared  from  the  same  sources  used  in  preparing 
the  financial  overview  in  the  preceding  section,  supplemented  by  operating 
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statistics  produced  by  the  Insurance  Bureau  of  Canada  Expense  Allocation 
and  Reporting  System. 

The  summary  table  below  presents  a  comparison,  in  percentage  terms, 
of  the  estimated  income  statements  for  each  of  the  major  classes  of  insur- 
ance marketed  by  the  property  and  casualty  insurers  in  Ontario.  Liability 
and  other  lines  are  combined  to  permit  use  of  the  I. B.C.  Expense  Allocation 
and  Reporting  System  for  further  analysis  of  operating  costs  by  their  func- 
tional components. 

THE  GENERAL  INSURANCE  INDUSTRY  IN  ONTARIO 
ESTIMATED  OPERATING  COST  PROFILE* 

Costs  of  Percentage  of 
Premium  Dollar  Earned 


Auto 

Property 

Liability 

Personal 

Commercial 

and  Other 

Premiums  Earned 

100.0r/r 

100.0% 

100.0% 

100.0% 

Claims  Incurred** 

75.1 

61.3 

58.5 

61.7 

Commission  Expense 

12.7 

21.7 

19.7 

19.3 

Premium  Tax 

2.5 

3.0 

2.7 

2.9 

General  Expense 

13.1 

19.3 

18.0 

19.1 

Total  Operating  Costs 

28.3 

44.0 

40.4 

41.3 

Total  Costs 

103.4 

105.3 

98.9 

103.0 

Investment  Income 

(10.2) 

(8.2) 

(8.2) 

(15.4) 

Profit  (Loss)  Before  Taxes 

6.8% 

2.9% 

9.3% 

12.4% 

1977  Estimated  Premiums 
Earned***  (Smillion) 


SI, 041 


S249 


$285 


$178 


*  Average  annual  results  for  the  following  periods:  property,  personal  and  commercial,  1974-1977;  automobile,  lia- 
bility and  other.  1973-1977. 
**  Includes  the  costs  of  adjusting  charged  directly  to  the  claims  file. 
***  Excluding  farm  mutuals  and  Lloyd's. 

This  summary  table  provides  the  base  for  the  comparison  in  the  table 
below  of  operating  costs  by  functional  component.  The  following  table  in- 
corporates a  reallocation  of  general  expenses  to  the  three  functional  cost  ca- 
tegories of  acquisition,  underwriting  and  policy  processing  and  claims  han- 
dling. 

THE  GENERAL  INSURANCE  INDUSTRY  IN  ONTARIO 
ESTIMATED  OPERATING  COST  PROFILE,  BY  FUNCTIONAL  COMPONENT* 


Operating 

Costs  as  Percentage  of 

Premium  Dollar  Earned 

Underwriting  and 

Claims 

Total 

Acquisition 

Policy  Processing 

Handling 

Personal  Property 

44.0% 

27.8% 

12.79? 

3.595 

Commercial  Property 

40.4 

25.5 

12.8 

2.1 

Liability  and 

Other  Lines 

41.3 

.25.6 

12.7 

3.0 

Automobile 

28.3 

17.9 

7.3 

3.1 

*  For  periods  of  time  indicated  in  the  previous  tabic 
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Examination  of  the  table  above  points  out  the  following: 

1 .  Excluding  a  consideration  of  adjusting  costs  which  have  been  charged  di- 
rectly to  claims  files  and  recorded  as  part  of  claims  incurred,  the  total 
operating  costs  of  the  property  and  casualty  lines  range  12-15%  higher 
than  those  same  costs  for  automobile  lines. 

2.  Acquisition  costs  are  estimated  to  be  7-9%  higher  than  automobile  pri- 
marily owing  to  the  higher  commission  rates  associated  with  the  property 
and  casualty  lines. 

3.  Acquisition  costs  in  personal  lines  are  about  2%  higher  than  in  commer- 
cial property  and  in  liability  and  other  lines.  This  might  be  explained  by 
the  fact  that  some  portion  of  the  commission  rates  for  commercial  prop- 
erty lines  and  for  liability  and  other  lines  is  negotiable,  particularly  on 
larger  writings. 

4.  Underwriting  and  policy  processing  costs  in  the  other  than  automobile 
lines  are  roughly  5%  higher  than  in  automobile.  The  commercial  lines  of 
insurance,  composed  of  property,  liability  and  other  lines,  might  be  ex- 
pected on  average  to  incur  higher  costs  because  they  include  many  spe- 
cialty policies.  However,  personal  property  lines  also  bear  relatively  high 
costs,  similar  to  the  levels  in  commercial  lines.  As  a  result,  there  is  a  re- 
latively large  spread  in  processing  costs  between  personal  property  and 
automobile  whereas  one  might  have  expected  a  closer  cost  relationship 
because  of  the  similarity  between  automobile  policies  and  homeowner's 
policies  from  an  underwriting  and  processing  viewpoint. 

5.  The  administrative  costs  of  adjusting  claims  appear  to  bear  a  reasonably 
close  relationship  among  the  classes  of  insurance,  considering  the  di- 
verse nature  of  the  claims  in  these  classes. 

6.  Details  are  not  available  segregating  adjusting  costs  charged  directly  to 
the  claims  file  in  property  and  casualty  lines  and,  therefore,  the  estimates 
of  claims  handling  costs  presented  above  do  not  include  these  direct 
costs.  If  such  details  were  available,  significant  differences  would  be  ex- 
pected among  the  various  classes,  reflecting  the  nature  and  degree  of  dif- 
ficulty of  the  claims  settlement  process  in  each  individual  insurance 
class.  In  the  studies  into  automobile  insurance,  the  Committee  was  able 
to  estimate,  but  only  roughly,  that  direct  claims  adjusting  costs  ac- 
counted for  about  1 1#  out  of  each  premium  dollar  earned,  bringing  total 
claims  handling  and  adjusting  costs  to  14. 1%. 

The  preceding  organization  and  financial  overview  of  the  property  and  casu- 
alty insurance  industry  is  referred  to  in  later  parts  of  this  Report  with  respect 
to  the  Committee's  deliberations  on  issues  fundamental  to  the  provision  of 
the  insurance  product. 
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CHAPTER  4 

Roles  and  Responsibilities  of  Insurance  Companies  in  the 
General  Insurance  Industry 

A.  INTRODUCTION 

During  its  studies  into  general  insurance,  witnesses  before  the  Commit- 
tee have  reiterated  the  importance  of  the  relationships  between  various 
levels  of  the  industry.  In  this  chapter  and  the  next,  the  Committee  re-exam- 
ines the  roles  and  functions  of  the  various  participants  in  the  general  insur- 
ance industry,  based  on  its  review  of  the  total  industry  including  both  auto- 
mobile and  other  general  insurance  lines.  This  chapter,  concerned  with  the 
role  of  insurance  companies,  and  the  following  chapter,  reviewing  the  roles 
and  responsibilities  of  sales  and  claims  adjusting  intermediaries,  form  a 
background  to  certain  of  the  conclusions  that  follow  in  this  Report. 

The  overview  in  this  chapter  is  organized  under  the  following  head- 
ings: 

—  Development  of  the  Insurance  Mechanism 

—  The  Underwriting  Function 

—  Marketing  of  the  Insurance  Product 

—  Claims  Settlement 

—  Outline  of  the  Responsibilities  of  Insurance  Companies 

—  Consumer  Complaints  Regarding  General  Insurance 

This  chapter  reviews  the  findings  of  the  Committee  in  its  first  two  Reports 
on  automobile  insurance  and  supplements  these  findings  with  observations 
related  to  a  broader  view  of  the  general  insurance  industry  that  incorporates 
the  property  and  casualty  sector. 

B.  DEVELOPMENT  OF  THE  INSURANCE  MECHANISM 
1.  General  Forms  of  Organization 

The  insurer's  initial  function  is  to  organize  the  insurance  mechanism. 
The  form  of  organization  determines  in  whose  interests  the  mechanism  will 
be  managed.  It  also  determines  the  manner  in  which  capital  is  accumulated 
and  profits  are  distributed.  These  factors  then  determine  the  profitability  re- 
quirements for  future  growth  in  capacity  and  availability  of  insurance  to 
meet  market  demand.  The  traditional  and  most  common  forms  of  organiza- 
tion in  the  insurance  industry  include: 

1 .  Stock  Companies 

Stock  companies  are  organized  with  capital  consisting  of  shares 
which  may  be  privately  held  or  may  be  purchased  by  the  public.  The 
majority  of  non-life  insurance  business  in  Ontario  is  written  by  stock 
companies. 
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2.  Mutuals 

Mutuals  are  a  pooling  arrangement  in  which  a  number  of  individuals 
put  premiums  into  a  common  pool  to  cover  future  claims.  Usually  an 
arrangement  is  established  for  further  payment,  called  an  assessment, 
if  premiums  are  insufficient  to  meet  claims.  A  portion  of  the  pre- 
mium, called  a  dividend,  may  be  returned  if  premiums  exceed  claims 
requirements.  Mutual  companies  may  be  termed  cash  mutuals  when 
reserves  are  built  to  a  sufficient  level  to  preclude  the  assessment  re- 
quirement. Farm  mutual  insurance  companies1  are  a  special  class  of 
mutuals.  Section  169(13)  of  The  Corporations  Act  restricts  farm  mu- 
tuals to  undertaking  contracts  of  insurance  upon  agricultural  property 
only. 

3.  Reciprocals 

A  reciprocal  exchange  is  a  type  of  co-operative  insurance.  Policy- 
holders are  generally  few  in  number  and  premiums  are  closely  related 
to  claims  experience.  A  reciprocal  exchange  is  very  close  to  self-in- 
surance administered  by  an  "attorney  in  fact".  Reciprocals  are  simi- 
lar to  mutual  insurers  but  in  a  legal  sense  they  differ  because  individ- 
ual subscribers  assume  their  liability  as  individuals  and  they  are  not 
incorporated  as  companies.  There  are  only  four  reciprocals  active  in 
property  lines  in  Ontario. 

4.  Lloyds'1 

Lloyd's  is  a  market  for  insurance  composed  of  numerous  syndicates 
of  individuals  who  are  willing  to  insure  risks.  Lloyd's  is  situated  in 
London,  England  but  various  brokers  throughout  the  world  have  ar- 
rangements to  bring  insurance  business  to  the  Lloyd's  underwriting 
syndicates.  Lloyd's  brokers  act  for  prospective  insureds  in  negotia- 
tions with  individual  underwriters  or  several  underwriters  in  the  case 
of  a  large  syndicate.  Brokers  sign  up  several  underwriters  until  the 
amounts  they  assume  total  the  required  insurance.  Each  syndicate  is 
an  individual  insurer  and  Lloyd's  as  a  corporation  neither  subscribes 
to  policies  nor  directly  issues  them.  A  policyholder  insures  at  Lloyd's 
but  not  with  Lloyd's. 

As  indicated  above,  the  majority  of  non-life  insurance  business  in  On- 
tario is  written  by  stock  companies.  Stock  companies  operate  with  a  dual  re- 
sponsibility— that  is,  responsibility  to  the  interests  of  their  owners  and  also 
to  the  interests  of  policyholders.  The  continuing  ability  of  stock  companies 
to  provide  insurance  to  meet  future  demands  depends  to  a  large  extent  on  a 
satisfactory  rate  of  return  on  owner  investment  that  will  encourage  future 
capital  additions. 


1 .  Appendix  E  provides  a  description  and  a  summary  of  the  operating  results  of  farm  mutual  insurance 
companies  and  Lloyd's. 

2.  Ibid. 
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2.  Forms  of  Joint  Underwriting 

In  addition  to  risks  undertaken  by  individual  companies,  joint  un- 
derwriting or  pooling  associations  formed  by  two  or  more  companies  are  an 
important  factor  in  coverage  for  certain  types  of  property  and  casualty  insur- 
ance risks.  Pooling  arrangements  are  widely  used  in  this  Province  in  non-au- 
tomobile lines  to  provide  coverage  in  situations  where  one  insurer  is  unwill- 
ing to  assume  the  full  risk — either  because  abnormal  hazards  are  involved  or 
because  high  property  or  liability  values  are  at  risk.  Organization  of  insurers 
into  various  underwriting  pools  makes  possible  the  utilization  of  industry  re- 
sources for  the  transfer  of  those  risks  that  might  endanger  an  individual  in- 
surer's assets  or  profits. 

In  some  cases,  pooling  is  undertaken  through  formal  organizations 
based  on  prior  arrangements  among  insurers.  In  other  cases  pooling  arrange- 
ments are  organized  by  agents  or  brokers  as  part  of  their  service  in  placing  a 
risk. 

Competition  varies  in  the  classes  of  insurance  in  which  formal  joint  un- 
derwriting arrangements  occur.  For  example,  there  is  no  competition  for  nu- 
clear reactor  business  as  a  single  international  pool  of  mutual  and  stock  com- 
panies, represented  in  Canada  by  the  Nuclear  Insurance  Association  of 
Canada,  has  been  organized  to  provide  world-wide  capacity.  On  the  other 
hand,  there  is  vigorous  competition  among  joint  underwriting  groups  and 
other  individual  insurance  companies  for  highly  protected  commercial  risks 
(H.P.R.  properties).  Pooling  associations  concentrating  on  H.P.R.  risks  in 
Canada  include  the  Factory  Mutual  System  and  the  Canadian  Industrial 
Risks  Insurers. 

In  instances  where  individual  risks  may  be  too  large,  in  terms  of  value 
or  potential  for  loss,  for  one  insurer  to  take,  it  is  usual  for  the  risk  to  be 
spread  among  several  insurers  by  means  of  a  subscription  policy.  A  sub- 
scription policy  is  a  less  formal  type  of  pooling  arrangement  whereby  sev- 
eral insurers  are  solicited  by  an  agent  or  broker  to  subscribe  under  one  single 
insurance  contract  for  a  percentage  of  the  total  amount  of  insurance. 

C.  THE  UNDERWRITING  FUNCTION 

In  order  to  provide  a  viable  insurance  mechanism,  the  insurer  must  so- 
licit policyholders  to  join  in  an  organized  risk-sharing  group.  Sufficient 
numbers  of  policyholders  are  needed  so  that  the  losses  of  a  few  can  be 
spread  among  all  members  of  the  risk-sharing  group  at  reasonable  cost  to 
each. 

In  soliciting  policyholders,  the  insurer  attempts,  through  risk  selection, 
to  build  up  a  portfolio  of  policies  that  are  profitable.  In  the  risk  selection 
process  the  insurer  develops  underwriting  criteria  for  the  risks  he  is  willing 
to  assume.  For  example,  consideration  is  given  to  specifying  perils  or  terms 
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in  the  insurance  contract  which  reduce  exposure  to  large  unexpected  losses. 
Underwriting  guidelines  specify  the  types  of  coverages  or  even  types  of  cus- 
tomers for  which  the  insurer  is  best  able  to  evaluate  the  risk  of  exposure  and 
therefore  price  for  profitability. 

Secondly,  in  organizing  the  risk-sharing  group,  the  insurer  collects  and 
administers  funds  to  cover  future  losses.  In  determining  the  amounts  that 
must  be  collected  to  cover  losses,  the  insurer  assesses  the  probability  of  haz- 
ards occurring  to  participants  in  the  group,  he  puts  a  value  on  the  risk  of  loss 
and  thereby  determines  the  premiums  to  be  charged. 

A  third  function  performed  by  the  insurer  in  organizing  the  risk-sharing 
group  is  that  of  collecting  sufficient  funds  from  the  company  owners,  from 
policyholders  or  from  investments  to  cushion  the  company  against  insol- 
vency and  to  form  the  basis  for  company  growth.  Because  the  evaluation  of 
risk  and  the  rate  setting  process  may  easily  be  upset  by  unpredictable  losses, 
precautions  against  insolvency  through  reserves  are  required  to  protect  both 
owners  and  policyholders. 

The  final  major  function  in  the  organization  of  the  risk-sharing  group  is 
the  investment  of  reserve  funds.  The  profit  from  investments  can  be  used  to 
expand  the  capital  of  the  company,  as  described  above,  or  it  can  be  used  on 
behalf  of  policyholders.  The  Committee  recommended  in  its  First  Report 
that  investment  income  should  be  considered  "as  an  integral  part  of  a  com- 
pany's income  and  must  be  taken  into  consideration  so  as  to  reduce  the  total 
revenue  an  insurance  company  needs  by  way  of  premiums"  and,  in  addi- 
tion, that  "insurers  should  be  directed  not  to  publicize  their  underwriting  re- 
sults as  distinct  from  the  results  of  their  total  operations,  including  any  in- 
vestment income".1 

The  financial  overview  in  the  preceding  chapter  pointed  out  that  the  un- 
derwriting and  policy  processing  costs  of  property  and  casualty  insurers 
were  some  five  percent  higher  than  in  the  case  of  automobile  insurers.2  The 
diversity  of  coverages  in  the  non-automobile  lines  of  general  insurance 
would  appear  to  prevent  the  underwriting  process  from  having  the  same 
average  potential  for  efficiency  as  in  automobile  insurance.  However,  it 
might  be  expected  that  personal  property  and  automobile  lines  would  bear  a 
closer  relationship  in  underwriting  and  processing  costs  than  the  5.4  percent 
differential  shown  in  the  financial  overview.8 

D.  MARKETING  OF  THE  INSURANCE  PRODUCT 
1.  Direct  and  Agency  Writers 

The  insurer,  in  offering  his  insurance  product  to  the  customer  must 
convey  to  him  the  essential  features  of  his  product,  including  the  quality  and 

1 .  First  Report  on  Automobile  Insurance,  page  94. 

2.  Supra,  pages  41  and  42. 

3.  Supra,  pages  41  and  42. 
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reliability  of  the  product,  the  price  and  the  extent  and  quality  of  service  to  be 
provided.  In  structuring  his  marketing  or  distribution  system,  the  insurer 
looks  for  a  system  of  marketing  that  fulfils  some  or  all  of  the  following 
aims: 

1 .  best  explains  the  product  to  various  types  of  customers; 

2.  results  in  a  profitable  market  share; 

3.  allows  the  insurer  to  compete  on  price; 

4.  allows  the  insurer  to  compete  on  service; 

5.  assists  in  successful  promotion  of  the  insurer's  particular  insurance  prod- 
ucts and  services. 

In  carrying  out  these  selling  functions,  the  insurance  company,  under 
the  present  structure  of  the  insurance  system,  deals  either  directly  with  the 
customer  or  through  sales  intermediaries. 

Companies  who  prefer  to  write  through  direct  solicitation  of  customers, 
as  in  the  case  of  insurance  written  through  mailed  applications,  or  those 
companies  who  prefer  to  be  represented  by  sales  personnel  who  act  exclu- 
sively for  them,  are  called  direct  writers.  Four  of  the  largest  direct  writers1 
in  personal  lines — Allstate  Insurance  Company  of  Canada,  Cooperators  In- 
surance Association  of  Guelph,  The  State  Farm  Group  and  the  Liberty  Mu- 
tual Group  represented  6.8%  of  the  property  and  4.7%  of  the  liability  direct 
premiums  written  in  Ontario  in  1977.  In  total,  they  represented  only  5.9%  of 
the  direct  premiums  written  in  Ontario  in  1977  in  non-auto  general  lines. 
These  same  four  companies  represented  22.4%  of  1977  automobile  insur- 
ance premiums  in  the  Province. 

In  total,  they  represented  only  5.9%  of  the  direct  premiums  written  in 
Ontario  in  1977  in  non-auto  general  lines.  These  same  four  companies  re- 
presented 22.4%  of  1977  automobile  insurance  premiums  in  the  Province. 

The  majority  of  insurance  companies  writing  general  insurance  obtain 
their  business  from  external  intermediaires  such  as  independent  agents  and 
brokers.  These  companies  are  sometimes  called  agency  writers.  Various 
theories  abound  regarding  the  evolution  of  writing  through  agents  as  a  mar- 
keting practice.  Most  theories  agree  that  the  dominance  of  foreign  general 
insurance  companies  in  the  past  favoured  use  of  local  agents  to  penetrate  the 
Canadian  market.  As  general  insurance  is  said  "to  sell  itself1,  in  contrast  to 
life  insurance  which  "has  to  be  sold'\  general  insurance  may  have  been 
considered  to  be  more  amenable  to  marketing  by  an  agency  force  removed 
from  direct  control  of  the  insurance  company.  In  addition,  the  diversity  of 
general  insurance  lines  and  the  inability  of  insurers  to  underwrite  all  risks  re- 

1.  Other  major  direct  writers  include  Constitution  Insurance  Company,  The  Personal  Insurance  Com- 
pany, Allendale  Mutual  Insurance  Company  (commercial  lines),  Safeco  Insurance  Company  and 
Scottish  and  York  Insurance. 
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suited  in  low  individual  company  penetration  in  certain  market  areas  and 
therefore  made  the  training  of  company  sales  personnel  to  service  these  mar- 
kets impractical. 

Use  of  an  external  sales  intermediary  has  both  advantages  and  disad- 
vantages for  the  insurer  as  well  as  for  the  customer.  A  primary  benefit  from 
the  point  of  view  of  service  to  the  customer  is  the  ability  to  communicate 
better  with  the  customer  through  an  agent  or  broker  who  is  resident  in  the 
local  community  and  is  knowledgeable  about  the  insured's  special  needs. 

The  use  of  agents  or  brokers  also  benefits  insurers  by  facilitating  ex- 
pansion of  market  share  and  sales  in  markets  which  are  lightly  populated  or 
otherwise  unable  to  support  an  exclusive  or  salaried  sales  representative.  In 
addition,  the  insurer  is  not  required  to  finance  directly  either  the  training, 
salaries  or  overhead  of  the  agent  or  broker.  Furthermore,  the  insurer  is  free 
to  deal  with  only  those  agents  or  brokers  who  are  both  productive  in  bring- 
ing in  business  and  are  able  to  maintain  a  policyholder  portfolio  that  is  prof- 
itable. An  agency  supplying  little  in  premium  dollars  can  be  dropped,  eli- 
minating the  marketing  and  processing  costs  associated  with  the  agency 
agreement. 

On  the  other  hand,  the  insurer  may  find  it  difficult  to  control  the  quality 
of  service  and  promotion  to  the  customer  if  these  functions  are  performed 
entirely  by  intermediaries  rather  than  by  company  trained  and  supervised 
sales  staff.  In  fact,  the  insurer  may  fail  entirely  in  stressing  these  functions 
by  his  reliance  on  the  agent  or  broker  to  carry  them  out.  The  insurer  may 
also  find  it  difficult  to  minimize  sales  costs  because  the  nature  of  the  agency 
system  tends  to  discourage  variability  in  the  rates  of  commission  paid. 
Thirdly,  the  insurer  may  be  unable  to  make  full  use  of  economies  of  scale  in 
computerization,  record  keeping  systems,  specialization  and  so  on  because 
in  many  instances  he  must  deal  with  small  business  units  within  the  agency 
system  rather  than  directly  with  the  customer. 

The  trend  in  Ontario  tends  still  to  be  in  the  direction  of  use  of  external 
agents  and  brokers  as  the  preferred  method  of  selling  both  automobile  and 
other  forms  of  general  insurance.  Although  the  direct  writers  appear  to  be 
increasing  their  market  share,  it  is  interesting  to  note  that  one  of  the  direct 
writers,  with  a  view  to  business  in  commercial  lines,  recently  expanded  into 
a  mixed  distribution  system,  combining  sales  through  employee  agents  with 
sales  through  independent  agents. 

To  some  extent  the  following  table,  taken  from  a  survey  conducted  by 
the  Ministry  of  Consumer  and  Commercial  Relations,  appears  to  substan- 
tiate a  pattern  of  buying  insurance  through  the  agency  system.  It  should  be 
noted  that  this  survey  was  not  designed  to  focus  solely  on  consumer  issues 
associated  with  the  purchase  of  insurance,  but  included  a  wide  variety  of 
questions  on  a  broad  range  of  consumer  issues. 
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BUYING  HABITS  FOR  INSURANCE 


How  Bought 

Bought  it  from  an  agent* 
Bought  it  direct* 
Went  through  one  person  only 
Were  offered  various  alternative 
policies  and  prices 


Percentage  of  Respondents  Who  Have 

Auto  Home 

Insurance  Insurance 


*  Respondents  may  have  had  difficulty  distinguishing  between  an  insurance  company  salesman  and  an  agent.  Therefore 
these  data  must  be  treated  with  caution. 

Source:  Ontario,  Ministry  of  Consumer  and  Commercial  Relations,  "A  Survey  of  Consumer  Issues  Among  the  People 
of  Ontario",  August,  1978,  pg.  24. 

This  table  also  illustrates  that  fewer  consumers  shopped  around  among 
agents  or  direct  writers  for  the  purchase  of  home  insurance  in  comparison  to 
automobile  insurance.  Most  consumers  indicated  they  were  offered  various 
coverage,  deductible  or  price  alternatives.  It  should,  however,  be  noted  that 
the  Committee  views  the  results  of  this  survey  with  some  caution,  because 
the  broad  wording  of  the  questions  may  not  have  provided  respondents  with 
a  clear  understanding  of  their  intent. 

In  general,  insurers  in  this  Province  still  rely  heavily  on  an  agent  or 
broker  to  solicit  customers  on  an  individualized  basis.  Among  those  insur- 
ance companies  who  market  through  the  agency  system,  there  appears  to  be 
competition  for  agents  who  place  risks  of  a  desirable  nature.  This  factor 
makes  it  very  difficult  for  the  competing  insurers  to  reduce  marketing  ex- 
penses by  cutting  commission  rates. 

The  financial  overview  in  the  preceding  chapter  pointed  out  that  the 
costs  of  the  marketing  or  acquisition  function  of  property  and  casualty  in- 
surers are  some  eight  to  ten  percent  higher  than  for  automobile  insurers.1 
The  higher  acquisition  costs  are  attributed  mainly  to  higher  commission 
rates  in  the  property  and  casualty  lines  which  have  remained  largely  stable, 
while  commission  rates  in  automobile  lines  have  fallen  in  recent  years. 

2.  Group  Merchandising  Approaches 

Traditional  approaches  to  marketing  are  based  on  the  individualized 
agent-customer  relationship — the  agent  being  in  some  cases  an  employee 
and  in  others  an  independent  intermediary.  It  is  this  traditional  marketing 
approach  and  relationship  that  is  examined  throughout  this  Report.  How- 
ever, various  other  approaches  to  marketing  exist  and  some  have  been  im- 
plemented to  a  limited  degree  in  this  Province. 

One  example  of  an  alternative  marketing  approach  is  direct  solicitation 

1.  Supra,  pages  41  and  42. 
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of  customers  through  the  mail,  mass  media  or  by  telephone  without  an  agent 
intermediary.  This  mass  merchandising  approach  offers  potential  savings  in 
marketing  expenses  and  is  sometimes  suggested  as  a  future  growth  area. 
However,  it  is  not  at  present  applied  to  property  and  casualty  lines,  except  in 
limited  situations,  mainly  because  the  insurance  product  must  be  relatively 
simple  for  direct  mass  merchandising  to  succeed.  Moreover,  it  places  an 
extra  onus  on  the  insurer  to  represent  his  product  in  the  clearest  and  most  un- 
derstandable manner. 

A  further  marketing  approach  that  is  receiving  recent  attention  can  be 
called  group  merchandising.  Merchandising  through  group  plans  involves 
personal  policy  sales  to  common  risk  groups  or  to  affinity  groups  such  as 
employees  in  a  common  organization,  union  members  or  neighbourhood 
groups.  The  intention  in  this  approach  is  largely  to  create  savings  in  a  two- 
fold fashion:  first,  to  reduce  premium  costs  by  savings  in  marketing  and  pol- 
icy processing  expenses  and,  secondly,  to  offer  savings  in  premiums  by  sell- 
ing to  controlled  risk  groups  who  are  rated  on  their  own  loss  experience. 
With  regard  to  the  first  factor,  significant  savings  can  occur  when  the  group 
already  participates  in  a  common  administrative  structure,  such  as  a  payroll 
deduction  system,  which  then  acts  as  a  premium  collection  medium. 

With  regard  to  the  second  factor,  if  a  group  demonstrates  lower  average 
loss  costs,  because  it  is  a  lower  risk  group  or  participates  in  loss  prevention 
measures,  the  overall  premium  for  this  group  can  be  reduced.  However,  The 
Insurance  Act1  prohibits  the  charging  of  a  lower  rate  for  automobile  insur- 
ance for  any  reason  that  results  in  a  lower  cost  to  an  individual  in  a  group, 
than  he  or  she  would  have  had  to  pay  if  insured  individually.  This  restriction 
is  not  applied  in  non-automobile  lines  of  insurance. 

Group  programmes  are  usually  structured  by  an  agent  or  broker  who  is 
familiar  with  the  particular  characteristics  and  needs  of  a  class  of  customers 
and  is  therefore  able  to  put  together  a  package  suited  to  their  needs.  Group 
plans  may  also  be  sold  directly  by  an  insurer  who  identifies  a  market  seg- 
ment in  which  he  can  apply  a  group  marketing  or  rating  approach  that  lowers 
premiums  to  group  members — an  example  is  that  of  the  U.S.  government 
employees  originally  served  by  G.E.I.C.O. 

Distribution  of  group  plans  on  a  mass  merchandising  basis  may  lower 
premiums,  but  at  the  expense  of  reduced  choice  of  coverage  and  possibly  re- 
duced service,  particularly  in  the  area  of  communication  with  the  insured. 
To  the  extent  that  a  comprehensive  plan  is  offered  and  endorsed  by  an  em- 
ployer, employee  association  or  other  knowledgeable  and  trustworthy 
group,  the  consumer  may  be  willing  to  dispense  with  certain  individualized 
advisory  services  in  order  to  benefit  from  a  reduction  in  premiums. 

A  small  number  of  personal  line  group  plans  have  come  to  the  Commit- 

1.   R.S.O.  1970,  C224,  S.363. 
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tee's  attention.  The  Workers1  Insurance  Plan,  providing  automobile  insur- 
ance and  a  homeowner's  package,  to  the  United  Steel  Workers  of  America, 
Local  6500  in  Sudbury  is  one  such  plan  which  was  proposed  by  a  local 
agency  and  underwritten  by  the  Traders  General  Insurance  Company.  The 
Harriott  Homeowner's  Plan,  providing  comprehensive  replacement  cost 
coverage  to  employees  of  companies  who  sign  up  for  this  programme,  is 
marketed  by  a  subsidiary  agency  of  the  Great  West  Life  Assurance  Co.  and 
is  underwritten  by  the  Northumberland  General  Insurance  Co.  With  the  lat- 
ter plan,  Great  West  Life  becomes  the  first  Canadian  life  insurance  company 
to  enter  into  the  personal  lines  sector  of  the  general  insurance  industry. 

At  the  present  time,  group  marketing  programmes  are  not  regulated,  al- 
though there  is  a  provision  for  their  regulation  under  the  Insurance  Act.1  The 
Superintendent  has  issued  guidelines  with  respect  to  the  group  marketing  of 
automobile  policies.  These  guidelines,  issued  on  August  1,  1969,  arose  out 
of  efforts  of  some  automobile  insurers  to  market  on  a  mass  merchandising 
basis.  The  guidelines,  which  are  still  in  effect,  are  included  as  part  of  Ap- 
pendix H  to  this  Report. 

The  Association  of  Superintendents  of  Insurance  of  the  Provinces  of 
Canada  recommended  at  its  September  1978  meeting  that  the  Superintend- 
ents continue  to  monitor  group  sales  to  determine  what  regulations  might  be 
needed  to  govern  this  marketing  approach.  The  Association  resolution  calls 
for  filing  of  any  mass  merchandising  scheme  to  permit  monitoring  by  the 
Provincial  Superintendents.  To  date,  the  Committee  is  informed  that  no 
problems  have  been  presented  to  the  Superintendents  and  they  report  only  a 
small  increase  in  group  or  other  mass  merchandising  activity. 

E.  CLAIMS  SETTLEMENT 
1.  The  Adjusting  Function 

The  third  major  function  of  the  insurer  is  to  set  up  a  mechanism  to  pay 
claims  in  the  event  the  insured  suffers  a  loss.  The  mechanism  for  setttlement 
of  claims  must  satisfy  the  insurer  that  payout  on  claims  is  minimized.  Con- 
trol over  the  cost  of  claims  paid  out  benefits  the  insurer  not  only  in  terms  of 
providing  a  greater  margin  for  profit,  but  it  also  allows  him  to  lower  the 
price  of  the  product  making  it  more  competitive.  The  policyholder  should 
also  benefit  through  reductions  in  the  cost  of  his  insurance  coverage. 

In  addition,  the  mechanism  for  settlement  of  claims  must  satisfy  the 
claimant  that  he  or  she  has  been  fairly  compensated.  The  role  of  the  insurer 
in  claims  settlement  is  therefore  to  balance  "good  faith"  in  the  fair  compen- 
sation of  losses  with  cost  control  in  claims  payout. 

1 .  Section  95(3)  of  the  Insurance  Act  provides  that  the  Lieutenant-Governor-in-Council  may  make  regu- 
lations "(c)  governing  group  insurance  contracts  or  schemes,  or  any  class  thereof  including  prescrib- 
ing and  regulating  their  terms  and  conditions,  qualifications  for  membership  in  groups  and  regulating 
the  marketing  of  group  insurance  contracts  or  schemes". 


For  the  purpose  of  settling  claims,  the  insurance  companies  normally 
employ  experts  who  are  either  salaried  company  adjusters  or  independent 
adjusters  operating  as  individual  proprietorships,  partnerships  or  incor- 
porated companies.  As  indicated  in  the  Committee's  First  Report,  the  ten- 
dency is  for  the  salaried  adjuster  system  to  be  adopted  by  the  larger  compa- 
nies and  in  densely  populated  areas  where  it  is  practical  for  the  company  to 
take  full  advantage  of  any  economies  of  scale  that  may  be  inherent  in  use  of 
its  own  staff  adjusters.  On  the  other  hand,  independent  adjusters  are  utilized 
by  companies  that  are  too  small  to  justify  the  maintenance  of  their  own 
claims  departments,  or  where  claims  are  to  be  settled  beyond  the  convenient 
reach  of  salaried  adjusters.  In  certain  classes  of  general  insurance,  such  as 
marine  insurance,  the  choice  of  an  independent  adjuster  is  determined  by  the 
need  to  deal  with  a  specialist  in  adjusting  particular  types  of  losses. 

Some  writers  of  general  insurance  in  this  Province  handle  claims  al- 
most entirely  through  independent  adjusters  appointed  in  those  areas  where 
they  market.  To  some  extent,  the  claims  handling  operation  of  these  insurers 
is  set  up  as  a  separate  activity  outside  the  insuring  activities  of  the  company. 
This  practice  is  common  for  companies  newly  entering  the  field  of  property 
and  casualty  insurance.  In  these  circumstances,  the  independent  adjusters 
act  like  claims  handling  agents  and  may  have  authority  to  settle  minor 
claims.  The  insurer  relies  on  the  competency  and  professionalism  of  these 
independent  adjusters  without  the  need  for  extensive  supervision  of  their  ac- 
tivities. 

In  general,  under  the  present  system  of  claims  adjustment,  the  insurer 
hires  the  insurance  adjuster  to  act  as  a  specialist  on  his  behalf  in  dealing  with 
a  claim.  The  insurer  expects  the  adjuster  to  keep  costs  down  for  the  com- 
pany and  for  all  its  insureds  by  detecting  and  preventing  improper  claims. 

The  insurer  also  expects  the  adjuster  to  assist  the  claimant  in  filing  a 
claim  as  part  of  the  claims  service  aspect  of  the  insurance  product  he  sells. 
As  the  Carruthers'  Insurance  Studies  in  1974  pointed  out,  an  insured  may 
need  help  with  several  tasks  associated  with  filing  a  claim  against  an  insur- 
ance company:1 

1 .  He  must  prove  that  there  was  a  loss. 

2.  He  must  find  out  whether  the  loss  was  of  a  kind  that  the  insurance  con- 
tract covers. 

3.  He  must  estimate  or  evaluate  the  amount  of  the  loss  and  how  much  of  it 
the  insurance  will  cover. 

4.  He  must  file  a  claim. 

As  part  of  his  job  function,  the  insurance  adjuster  provides  assistance  to  the 
customer  in  these  areas.  The  insurance  adjuster  is  therefore  hired  by  the  in- 

1.    Report  3  on  Insurance  Study,  Douglas  H.  Carruthers,  Q.C.,  February  19,  1975,  page  59. 
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surance  company  to  perform  services  for  both  the  insurer  and  its  insureds. 
As  a  result,  the  adjuster  must  balance  the  function  of  claims  cost  control  for 
the  insurer  with  fair  claims  settlement  and  assistance  to  the  insured. 

New  approaches  towards  claims  adjustment  were  illustrated  in  the 
Committee's  Automobile  Insurance  reports,  where  the  Insurance  Bureau  of 
Canada's  Appraisal  Centre  concept  and  the  government-run  automobile 
Claims  Centres  in  British  Columbia,  Saskatchewan  and  Manitoba  were  dis- 
cussed. These  approaches  to  claims  adjustment  permit  insurers  to  exert 
some  control  over  cost  estimates  for  the  repair  of  damaged  vehicles.  The 
government-run  claims  centres  also  provide  a  complete  appraisal  and  settle- 
ment service  to  the  claimant.  However,  for  damage  to  property  other  than 
automobiles,  there  is  no  similar,  collective  industry  approach  to  appraisal  or 
claims  settlement.  This  is  the  result  of  a  much  lower  volume  of  claims  and 
the  oftentimes  individualized  nature  of  claims  that  do  arise. 

The  Committee  has  been  unable  to  obtain  data  which  would  allow  it  to 
estimate  what  portion  of  the  premium  dollar  earned  is  spent  by  property  and 
casualty  insurers  on  claims  adjusting  expenses.  In  the  First  Report  on  Auto- 
mobile Insurance,  claims  expenses  were  roughly  estimated,  based  on  peri- 
odic analyses  conducted  by  the  industry,  at  about  1 1 0  of  every  $1 .00  of  au- 
tomobile premium  earned  by  the  industry.  Because  of  the  greater  number  of 
product  lines  and  the  wide  range  in  type  and  severity  of  losses  in  non-auto- 
mobile general  insurance  lines,  estimates  of  claims  adjusting  expenses  are 
much  more  difficult  to  derive  in  this  sector  of  the  industry. 

2.  The  Valuation  Function 

One  of  the  most  difficult  tasks  in  claims  settlement  can  be  the  valuation 
of  the  loss.  For  many  claims  an  external  estimate  of  repair  or  replacement 
cost  must  be  obtained.  In  automobile  claims,  owners  routinely  are  required 
to  obtain  repair  cost  estimates  from  two  or  more  auto  repair  shops.  In  prop- 
erty claims,  bids  from  two  or  more  contractors  are  sometimes  obtained  in 
order  to  establish  a  value  for  the  damage  done.  While  the  owner  typically  ar- 
ranges for  a  repair  cost  estimate  for  auto  claims,  the  adjuster  rather  than  the 
claimant  arranges  for  a  valuation  of  the  loss  in  most  personal  and  commer- 
cial property  claims. 

The  adjusting  of  property  claims  is  complicated  for  a  further  reason: 
while  the  insurance  contract  may  state  the  basis  of  damage  payment  as  either 
actual  cash  value  or  replacement  cost  value,  these  terms  can  be  ambiguous 
in  certain  instances  and  subject  to  judgment  by  the  adjuster  or  appraiser.  The 
expertise  of  the  adjuster  or  appraiser  in  assigning  a  value  to  damages  is 
therefore  important  in  fair  and  reasonable  settlement  of  claims. 

Appraisal  by  an  outside  appraiser  is  often  an  important  aspect  of  claims 
settlement.  In  any  significant  claim  for  property  loss,  for  example  where 

53 


damage  exceeds  $5,000,  or  in  any  specialized  loss  such  as  loss  of  art  ob- 
jects, the  adjuster  will  turn  to  an  appraiser  for  valuation. 

In  addition,  the  statutory  conditions  specified  in  The  Insurance  Act  re- 
garding fire  insurance  contracts  provide  that  in  the  event  of  disagreement  as 
to  the  value  of  the  property  insured,  the  property  saved  or  the  amount  of  the 
loss,  either  party  can  demand  an  appraisal.  The  application  of  the  appraisal 
process  is  specified  under  Section  102  of  the  Insurance  Act  and  requires  that 
each  party  bear  equally  the  expense  of  the  appraisal. 

The  appraisal  process  for  the  most  part  falls  outside  the  regulatory  con- 
trol of  the  Superintendent  and  largely  out  of  the  control  of  the  insurance  in- 
dustry since  appraisal  estimates  are  made  by  independent  individuals  or 
firms.  Likewise,  in  the  case  of  valuation  of  damages  by  estimate  of  two  or 
more  repair  contractors,  such  as  auto  body  shops,  or  roofing  contractors,  lit- 
tle is  done  directly  by  the  insurance  industry  to  control  contractor  practices 
that  may  lead  to  inflated  cost  estimates. 

3.  Arbitration  in  Claims  Disputes 

From  the  Committee's  investigations,  the  number  of  disputes  with  re- 
spect to  property  and  casualty  claims  appear  to  be  very  rare  in  relation  to  the 
total  number  of  policies  in  force.  Disagreements  when  they  do  arise  can  con- 
cern questions  of  fact,  of  amount  or  of  liability  under  the  policy. 

The  claimant  who  is  in  dispute  with  an  insurer  has  three  main  alterna- 
tive courses  of  action:  accept  the  ruling  of  the  insurer,  go  to  court  or  proceed 
to  arbitration.  The  first  alternative  will  likely  leave  the  claimant  dissatisfied 
while  the  second  may  involve  considerable  time  and  money  and  may  be 
avoided  by  the  claimant  on  the  premise  that  the  insurance  company  has 
greater  resources  to  employ  in  court  cases.  At  the  present  time,  the  third  al- 
ternative of  arbitration  is  little  used  in  insurance  matters. 

As  described  previously,  Section  122  of  the  Insurance  Act,  pertaining 
to  the  statutory  conditions  of  fire  insurance  contracts,  provides  that  either 
party  can  demand  an  appraisal  in  the  event  of  disagreement  over  the  value  of 
a  loss.  Section  102  which  outlines  the  procedure  for  appraisal  also  provides 
for  appointment  of  an  w "umpire1 '  who  arbitrates  any  differences  between  the 
appraisers  chosen  to  settle  the  valuation  dispute.  If  the  appraisers  cannot 
agree  on  an  umpire,  provision  is  made  for  selection  by  the  courts.  To  this 
extent,  there  is  some  provision  in  the  Insurance  Act  for  arbitration  in  prop- 
erty loss  claims. 

One  insurance  company  has,  in  addition,  introduced  an  independent  ar- 
bitration arrangement  for  its  personal  lines  in  order  to  satisfy  the  claimant 
that  an  independent,  objective  consideration  has  been  given  to  his  claim  by  a 
qualified  arbitrator.  This  plan  is  intended  to  relieve  the  claimant  of  any  per- 
ceived disadvantage  in  dealing  with  a  large  corporation  with  large  resources 
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of  time  and  money.  In  addition,  some  insurers  have  in  recent  years  voluntar- 
ily drawn  to  the  attention  of  their  policyholders  their  right  to  appeal  to  an  in- 
dependent arbitrator  when  they  have  a  legitimate  complaint  over  a  claim. 
They  have  moreover  agreed  to  bear  all  reasonable  fees  and  costs.  Fees 
chargeable  are  outlined  in  regulations  made  under  the  Ontario  Arbitration 
Act. 

The  Superintendent  of  Insurance  in  a  submission  before  the  Commit- 
tee, endorsed  a  further  proposal  by  the  Arbitrators  Institute  of  Canada,  Inc., 
to  extend  arbitration  to  all  insureds,  as  an  alternative  to  unsatisfactory 
claims  settlement  or  court  action.  At  the  present  time,  The  Insurance  Act 
provides  for  use  of  an  k 'umpire"  in  valuation  disputes  only.  It  is  suggested 
that,  first,  it  would  be  more  appropriate  to  use  the  term  "arbitrator"  instead 
of  "umpire"  in  valuation  disputes  and  also  to  refer  to  the  process  of  decid- 
ing between  representations  from  appraisers  as  an  "arbitration".  Secondly, 
it  is  suggested  that  the  arbitration  process  be  made  available  for  all  variety  of 
general  insurance  claims  disputes  including  certain  third-party  cases  and 
commercial  claims. 

F.  OUTLINE  OF  THE  RESPONSIBILITIES  OF  INSURANCE 
COMPANIES 

Associated  with  the  functions  of  the  insurance  company  in  transacting 
the  business  of  insurance  are  certain  responsibilities.  The  insurance  com- 
pany has  legal,  management  and  ethical  responsibilities  to: 

a)  its  owners, 

b)  its  policyholders, 

c)  the  intermediaries  it  deals  with, 

d)  the  consumer  at  large, 

e)  other  insurance  companies  or  the  industry  as  a  whole. 

The  insurance  company's  responsibilities  to  its  owners  are  legally  defined  in 
its  articles  of  incorporation  or  association.  At  the  same  time  it  has  manage- 
ment and  stewardship  responsibilities  to  operate  in  an  efficient  manner,  as 
well  as  ethical  responsibilities  to  represent  fairly  the  interests  of  the 
owners. 

Responsibilities  to  the  policyholder  are  formally  or  legally  defined  in 
the  insurance  contract.  The  policyholder  has  the  right  to  sue  the  insurer  for 
breach  of  contract.  But  the  policyholder  in  a  competitive  market  is  likely  to 
expect  more  from  his  insurer  than  solely  the  acceptance  of  a  legal  obligation 
to  assume  risk.  The  policyholder  will  expect  the  insurer  to  show  manage- 
ment responsibility  that  will  (a)  guarantee  payment  of  claims,  (b)  provide  as 
good  or  better  service  than  available  from  competitors  and  (c)  keep  pre- 
miums sensitive  to  underlying  costs  and  as  low  as  possible  without  endan- 
gering solvency  and  service.  In  addition,  the  policy  holder  will  expect  the 
insurer  to  act  responsibly  in  an  ethical  business  manner,  showing  good  faith 
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and  adherence  to  sound  business  practices.  The  emphasis  placed  on  these 
expectations  by  many  policyholders  is  increased  by  the  essential  nature  of 
property  and  liability  insurance. 

The  insurance  company  also  has  a  responsibility  to  the  intermediaries  it 
employs  to  carry  out  its  sales  and  claims  adjusting  functions.  As  in  the  case 
of  owners  and  policyholders,  management  has  ethical  responsibilities  ac- 
companing  those  legally  derived  from  company/agency  or  company/broker 
agreements  where  they  apply.  These  responsibilities  go  beyond  those  in  typ- 
ical company/agency  agreements  which,  for  example,  require  the  insurer  to 
indemnify  and  hold  an  agent  harmless  against  liability  to  policyholders 
caused  solely  by  company  error  in  processing  an  agent's  business. 

The  insurance  company  has  a  further  responsibility  to  the  consumer  at 
large.  The  responsibility  in  property  and  casualty  lines  is  not  specifically  set 
out  in  the  licencing  agreement  or  under  The  Insurance  Act  of  the  Province 
although  the  duties  and  obligations  of  insurers  in  motor  vehicle  claims  are 
set  out  in  Section  212.  Nevertheless,  responsibilities  are  spelled  out  in  con- 
sumer laws  such  as  the  Consumer  Protection  Act  and  the  Business  Practices 
Act  or  in  general  corporation  laws  such  as  the  Federal  Combines  Investiga- 
tion Act  which,  for  example,  prohibits  the  practice  of  tied  selling.1 

In  addition,  Sections  388  and  389  of  The  Insurance  Act  prohibit  the  in- 
surance company,  as  well  as  other  persons  engaged  in  the  business  of  insur- 
ance, from  engaging  in  kkany  unfair  or  deceptive  act  or  practice  in  the  busi- 
ness of  insurance".  The  remainder  of  Part  XVIII  of  the  Act  gives  the 
Superintendent  the  authority  to  determine  whether  such  acts  or  practices 
have  occurred  and  to  order  the  person  to  cease  engaging  in  his  business. 

Finally,  the  insurance  company  assumes  a  responsibility  to  its  own  in- 
dustry. In  Ontario  and  throughout  Canada,  many  insurance  companies  have 
explicitly  demonstrated  their  willingness  to  take  on  a  collective  responsibil- 
ity through  their  association  in  the  Insurance  Bureau  of  Canada.  The  objects 
of  the  Bureau  illustrate  the  aims  of  members  towards  better  service  to  the 
public  as  follows: 

(a)  To  provide  a  forum  for  discussion  on  all  matters  in  the  field  of  general 
insurance; 

(b)  To  collect,  collate  and  analyse  actuarial  and  statistical  and  other  infor- 
mation and  to  disseminate  and  make  the  same  available  with  or  without 
charge  to  any  Member  or  non-Member  of  the  Bureau; 

(c)  To  study  legislation  and  legislative  proposals; 

(d)  To  make  representations  as  may  be  necessary  through  whatever  seem  to 
be  appropriate  channels; 

1.  Tied  selling  is  defined  in  the  Federal  Combines  Investigation  Act  as:  "(a)  any  practice  whereby  a 
supplier  of  a  product  as  a  condition  of  supplying  the  product  (the  tying  product)  to  a  customer  requires 
that  customer  to  (i)  acquire  some  other  product  from  the  supplier  or  his  nominee,  or  .  .  ." 
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(e)  To  engage  in  research  and  in  so  doing  to  carry  out  pilot  programmes  and 
projects  with  a  view  to  providing  a  high  level  of  service  to  the  insured 
public; 

(f)  To  engage  in  public  relations  activities  and  to  promote  a  better  public 
understanding  of  the  business  of  insurance; 

(g)  To  maintain  high  ethical  standards  and  practices; 

(h)  To  assist  Members  in  providing  a  high  standard  of  services  and  econo- 
mies to  the  insured  public;  and 

(i)  To  engage  in  all  such  other  activities  as  are  necessary  or  incidental  or 
conducive  to  the  attainment  of  the  objects  of  the  Bureau. 

Members  of  the  Insurance  Bureau  of  Canada  are  representative  of  the 
total  private  property  and  casualty  insurance  industry  in  Canada.  In  the 
major  non-automobile  lines  in  Ontario,  the  Committee  found  that  I. B.C. 
member  representation  based  on  1977  membership  and  premium  volume 
was  80%  for  property  insurance  lines  and  85%  for  liability  insurance  lines. 

The  insurance  companies  in  Ontario  have  also  shown  collective  ap- 
proaches to  responsibility  in  other  areas,  such  as  loss  prevention.  The  In- 
surers' Advisory  Organization  engages  in  surveying  larger  and  technically 
more  complex  risks  with  loss  prevention  as  an  ancillary  benefit  and  the  In- 
surance Crime  Prevention  Bureaux  undertake  to  combat  insurance-related 
crime. 


G.  CONSUMER  COMPLAINTS  REGARDING  GENERAL 
INSURANCE 

To  some  extent,  any  failure  of  the  insurance  companies  to  carry  out 
their  responsibilities  to  the  consumer  should  be  reflected  in  complaints. 
There  are  several  places  where  complaints  can  be  registered:  first,  with  the 
insurance  company  itself,  either  to  staff  people,  executive  officers  or  to  a 
complaint  department  if  such  exists;  second,  with  the  Claims  Committee  or 
other  appropriate  Committees  of  the  Insurance  Bureau  of  Canada,  should 
the  policyholder  or  claimant  be  aware  of  the  I. B.C.  as  an  association  of  in- 
surers; third,  with  the  agent,  broker  or  adjuster  and  their  respective  associa- 
tions, for  example,  with  the  Insurance  Information  Bureau  operated  by  the 
association  of  Independent  Insurance  Agents  and  Brokers  of  Ontario 
(I.I.  A.B.O.);  fourth,  with  the  Office  of  the  Superintendent  of  Insurance;  and 
finally,  with  various  other  channels  such  as  the  Better  Business  Bureaux  or 
newspapers  and  consumers'  associations. 

There  is  no  publically  reported  information  on  the  types  of  complaints 
directed  by  the  public  to  individual  insurance  companies.  I. B.C.  has  in- 
formed the  Committee  that  it  rarely  receives  complaints  regarding  personal 
and  commercial  lines  of  general  insurance;  these  are  in  any  event  usually  re- 
directed to  the  insurance  companies  involved  or  to  the  I.I.A.B.O.'s  Insur- 
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ance  Information  Bureau.  The  I.I.A.B.O.  reports  that  they  receive  a  mini- 
mum of  five  calls  a  day  but  that  complaints  form  only  a  small  proportion  of 
enquiries.1  The  I.I.A.B.O.  has  also  commented  that  consumer  complaints 
committees  at  the  local  level  were  most  active  about  five  years  ago,  but  have 
since  reported  a  drop  in  the  number  of  consumer  complaints  received. 

In  addition  to  the  seeming  low  level  of  complaints  directed  to  the  insur- 
ance industry,  the  Better  Business  Bureaux  in  Ontario  and  the  Office  of  the 
Superintendent  of  Insurance  report  relatively  small  numbers  and  types  of 
complaints  regarding  property  and  liability  insurance  matters. 

In  particular,  the  Better  Business  Bureau  of  Metropolitan  Toronto,  Inc. 
has  made  the  following  comments  before  the  Committee:2 

—  "Our  impression,  before  we  started  compiling  statistics,  was  that  insur- 
ance, and  in  particular  general  insurance  (excluding  auto),  is  an  area  in 
which  the  industry  is  doing  a  good  job  regulating  itself.  Our  researchers 
have  borne  this  out." 

—  "The  incidence  of  complaints  in  the  area  of  all  insurance  excluding  life 
is  in  the  range  of  1-1/3%  of  the  total.  If  one  considers  only  general  insur- 
ance (excluding  auto),  the  number  of  complaints  diminishes  to  the  point 
where  it  is  not  statistically  significant." 

—  "Based  on  the  evidence  we  have  been  able  to  gather,  it  seems  clear  that 
the  insurance  industry  is  doing  an  excellent  job  of  looking  after  any  prob- 
lems it  may  have  with  customers." 

Analyses  of  complaints  received  by  the  Superintendent's  Office  at  vari- 
ous times  have  produced  the  results  shown  in  the  following  table. 

COMPLAINTS  TO  THE  OFFICE  OF  THE  SUPERINTENDENT 
REGARDING  GENERAL  INSURANCE- 
DISTRIBUTION  BY  CLASS 

Percentage  of  Total  Complaints  for  Period 


Period  Covered 

Auto 

Property 

Other 

Total 

% 

% 

% 

% 

1972 

63 

13 

24 

100 

June  1976 

57 

15 

28 

100 

April-June  1978 

53 

18 

29 

100 

Source:  Office  of  the  Superintendent  of  Insurance. 

The  above  data  indicate  a  slight  shift  to  increasing  property  and  other 
lines  insurance  complaints  when  measured  against  a  relative  reduction  in  the 

1 .  Most  common  complaints  (both  in  automobile  and  general  lines)  include:  a)  rate  increases:  following 
an  initial  flurry  when  rate  increases  are  announced,  calls  tail  off  to  two  or  three  per  month;  b)  unsatis- 
factory claims  settlement,  average  eight  calls  per  month;  c)  delays  in  processing  changes  and  corre- 
spondence responding  to  enquiries,  not  exceeding  two  calls  per  month;  d)  misunderstanding  about 
coverages  and  exclusions,  very  few;  e)  inaccuracies  in  policies,  bills,  etc.,  very  limited;  0  misunder- 
standing about  deductibles,  more  frequent  in  the  past  two  years. 

2.  Better  Business  Bureau  of  Metropolitan  Toronto  Inc.,  Paul  J.  Tuz,  President,  Letter  to  Mr.  James  R. 
Breithaupt,  Q.C.,  M.P.P.,  November  15,  1978. 
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level  of  complaints  in  the  automobile  category.  The  high  public  profile  of 
automobile  insurance  may  have  led  the  industry  to  increase  its  emphasis  on 
resolving  problems,  thereby  reducing  the  relative  level  of  automobile  com- 
plaints. 

As  the  level  of  overall  property  insurance  complaints  is  about  one-third 
that  of  automobile  insurance  complaints,  the  above  data  cannot  be  properly 
assessed  without  recognizing  the  comparative  number  of  policies  in  force 
and  the  volume  of  claims.  For  example,  data  available  to  the  Office  of  the 
Superintendent  of  Insurance  indicate  that  while  the  number  of  property  type 
insurance  policies  in  force  may  be  as  high  as  67%  of  the  number  of  automo- 
bile insurance  policies,  the  number  of  annual  property  insurance  claims  is 
about  54%  of  the  automobile  insurance  claims. 

Further  analysis  by  the  Department  shows  that  the  level  of  complaints 
regarding  claims  would  appear  to  be  similar  in  both  classes  of  insurance 
when  allowance  is  made  for  a  comparative  number  of  policies  in  force. 
Property  insurance  complaints  regarding  rates  and  other  matters  fall  below 
the  frequency  experienced  in  automobile  lines. 

The  following  table  shows  the  comparative  distribution  of  property  and 
automobile  insurance  complaints  by  type  of  complaint. 

COMPLAINTS  TO  THE  OFFICE  OF  THE  SUPERINTENDENT 
REGARDING  THE  GENERAL  INSURANCE- 
DISTRIBUTION  BY  TYPE  OF  COMPLAINT 

Percentage  of  Total  Complaints 
Complaints  Related  to 

Claims 

Rates  and  Underwriting 

Other 

Total  100  100 

Source:  Office  of  the  Superintendent  of  Insurance. 

In  general,  there  are  many  fewer  complaints  regarding  property  insur- 
ance matters  than  automobile  matters.  In  another  survey,  43  percent  of  re- 
spondents indicated  that  in  their  opinion  it  is  very  difficult  to  get  car  insur- 
ance claims  settled  fairly.1  Likewise  in  the  property  class  of  insurance,  the 
predominant  complaints  are  those  regarding  claim  matters. 


Property 

Auto 

% 

% 

61 

39 

24 

44 

15 

17 

1.  Ontario,  Ministry  of  Consumer  and  Commercial  Relations,  "A  Survey  of  Consumer  Issues  Among 
the  People  of  Ontario",  August,  1978,  page  19. 
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CHAPTER  5 

Roles  and  Responsibilities  of  Intermediaries  in  the  General 

Insurance  Industry 

A.  INTRODUCTION 

This  chapter  follows  upon  the  previous  description  of  the  marketing 
function  and  the  claims  settlement  function  that  form  part  of  the  insurer's  re- 
sponsibilities, by  examining  in  further  detail  the  roles  of  the  various  types  of 
sales  and  claims  adjusting  intermediaries  engaged  by  insurance  companies 
to  market  and  deliver  their  product.  The  first  part  of  this  chapter  is  con- 
cerned with  agents,  brokers  and  insurance  consultants,  followed  in  the  sec- 
ond part  with  a  discussion  of  the  various  types  of  adjusters  and  other  partici- 
pants involved  in  expediting  claims  settlement. 

The  overview  in  this  chapter  is  organized  under  the  following  head- 
ings: 

—  Intermediaries  in  the  Marketing  Process: 

—  agents 

—  staff  sales  personnel 

—  insurance  brokers 

—  insurance  consultants 

—  duties  to  insurers  and  consumers 

—  Changes  in  the  Roles  of  Responsibilities  of  Sales  Intermediaries 

—  Intermediaries  in  the  Claims  Adjustment  Process: 

—  agents  or  brokers 

—  independent  or  proprietor  adjusters 

—  company  adjusters 

—  public  adjusters 

—  others  involved  in  claims  settlement 

—  responsibilities  to  the  consumer  regarding  the  claims  adjustment 
process. 

This  chapter  reviews  the  findings  of  the  Committee  in  its  first  two  Re- 
ports on  automobile  insurance  and  supplements  these  findings  with  addi- 
tional observations  based  on  its  study  into  the  property  and  casualty  sector  of 
the  general  insurance  industry. 

B.  INTERMEDIARIES  IN  THE  MARKETING  PROCESS 

Throughout  its  enquiry  into  the  general  insurance  industry,  the  Com- 
mittee has  been  impressed  with  the  importance  of  the  purchase  function  in 
ensuring  future  consumer  satisfaction  with  the  insurance  product.  As  the 
Committee  stated  in  its  First  Report,  "it  is  desirable  that  the  personnel  at  the 

61 


point  of  purchase  are  knowledgeable  and  helpful  to  the  public  so  that  deci- 
sions about  the  choice  of  coverage  can  be  made  intelligently".1 

In  thi°  section  the  Committee  proposes  to  re-examine  the  structure  of 
the  traditional  distribution  system  for  general  insurance,  in  light  of  recent 
proposed  amendments  to  The  Insurance  Act  dealing  with  agents  and 
brokers.  This  section  deals  primarily  with  defining  the  relationships  of  sales 
intermediaries  to  insurers  and  to  the  public  and  with  the  responsibilities  as- 
sociated with  these  relationships. 

It  is  important  to  repeat  that  there  are  recent  indications  of  growing  in- 
terest in  non-traditional  methods  of  distribution,  such  as  group  merchandis- 
ing, wherein  the  duties  of  sales  intermediaries  may  be  differently  defined 
from  those  considered  in  this  section. 

As  outlined  previously,  insurers  in  this  Province,  under  the  current  sys- 
tem of  licencing  and  distribution  set  out  in  The  Insurance  Act,  solicit  or  re- 
ceive business  from  different  types  of  sales  intermediaries:  independent 
agents,  exclusive  agents,  staff  sales  personnel  and  brokers.  The  purchasers 
of  insurance,  given  their  needs  for  assistance  in  the  selection  of  an  insurance 
product,  tend  to  approach  the  insurance  purchase  by  selecting,  as  the  first 
step,  an  intermediary  appropriate  to  their  needs  for  assistance  or  advice. 
Choice  of  insurer  and  selection  of  the  appropriate  insurance  contract  are  ty- 
pically secondary  to  the  choice  of  intermediary. 

The  basic  functions  performed  by  the  sales  intermediary  for  the  pur- 
chaser include: 

(a)  identifying  the  risks  to  be  insured; 

(b)  evaluating  or  measuring  the  risks; 

(c)  reviewing,  evaluating,  recommending  or  advising  on  contracts  of  insur- 
ance; and 

(d)  transmitting  applications  for  a  policy  or  negotiating  contracts  of  insur- 
ance with  insurers. 

The  purchaser  may,  however,  elect  to  pay  a  fee  to  a  person  other  than  a  sales 
intermediary  to  carry  out  the  first  three  functions  outlined  above,  thereby 
dealing  with  an  insurance  "consultant"  who  does  not  actually  place  the  risk 
for  him. 

Following  are  definitions  of  the  various  intermediaries  involved  at  the 
point  of  purchase  of  the  insurance  product,  as  established  under  the  current 
distribution  system.  It  is  estimated  that  there  are  some  12,500  agents, 
brokers  and  their  employees  engaged  by  the  general  insurance  industry  in 
Ontario. 


1 .  First  Report  on  A  utomobile  Insurance ,  page  211 
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1.  Agents 

Sales  intermediaries  who  are  licenced  under  Section  3421  of  The  Insur- 
ance Act  are  permitted  to  carry  on  business  as  insurance  "agents". 
"Agents"  solicit  insurance  on  behalf  of  an  insurer  or  transmit  applications 
for  an  insurance  policy  to  and  from  such  insurer,  or  offer  or  assume  to  act  in 
negotiation  of  an  insurance  contract  or  its  renewal.  At  the  beginning  of 
1979,  records  kept  by  the  Office  of  the  Superintendent  of  Insurance  indi- 
cated that  there  are  8,500  licenced  agents  in  total  in  this  Province. 

All  agents  must  be  sponsored  by  at  least  one  insurer  through  a  continu- 
ing agency  agreement.  The  agency  agreement  usually  outlines  the  categories 
of  risk  which  may  or  may  not  be  bound  by  an  agent  or  for  which  no  commit- 
ment can  be  made  on  behalf  of  a  company  by  an  agent  without  the  express 
permission  of  the  company.  Without  an  agency  agreement,  one  ceases  to  be 
an  agent.  Any  insurer  can  refuse  to  grant  an  agency  agreement. 

Agents  are  paid  a  commission  out  of  the  premium  received,  as  identi- 
fied usually  in  addendums  to  the  agency  agreement.  In  automobile  lines,  the 
commission  is  generally  in  the  area  of  ten  to  fifteen  percent  of  the  premium; 
in  property  lines,  the  commission  falls  in  the  area  of  twenty  to  twenty-five 
percent  and  is  variable  for  the  other  lines  of  property  and  casualty  insurance. 
Volume  or  performance  incentives  may  also  be  included  in  the  commission 
rate  structure. 

Based  on  the  type  of  agreements  reached  with  insurers,  agents  are  di- 
vided into  two  major  categories:  "independent"  agents  and  exclusive 
agents. 

(a)  "Independent"  Agents 

"Independent"  agents  represent  one  or  more  insurers  through  a  non- 
exclusive agency  agreement.  The  "independent"  agent  operates  solely  on  a 
commission  basis  and  maintains  his  own  office  separate  and  apart  from  any 
insurance  company. 

The  Committee  in  its  First  Report  came  to  the  conclusion,  with  dissent- 
ing opinions,  that  "the  use  of  the  term  independent'  agent  is  clearly  ambig- 
uous in  that  it  may  leave  the  impression  that  the  agent  is  acting  on  behalf  of 
the  applicant  for  a  policy,  whereas  in  fact  he  is  really  obligated  in  law  to  act 
as  agent  for  the  insurer  or  insurers  whom  he  represents".2  The  Committee 
therefore  recommended  "the  abolition  of  the  term  "independent"  or  any 
word  of  similar  connotation  so  as  to  avoid  any  implication  that  those  who 
are  currently  designated  as  "independent"  agents  are  representatives  of  the 

1 .  In  addition,  Section  342(20)  provides  for  regulations  prescribing  conditions  for  granting  or  renewal  of 
licences,  regulating  the  method  of  handling  premiums,  requiring  agents  to  supply  information  and 
other  matters  pertaining  to  their  business.  Regulation  539  referring  to  licences  of  insurance  agents 
contains  the  current  regulations. 

2.  First  Report  on  Automobile  Insurance,  page  216. 
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consumer  when  they  are  in  reality  representatives  of  the  insurance  compa- 
nies".1 

(b)  Exclusive  Agents 

Exclusive  agents  deal  with  one  insurance  company  for  whom  they  act 
as  agents  on  the  basis  of  an  exclusive  agency  contract.  Exclusive  agents  may 
in  fact  be  employee  agents  of  the  insurer,  soliciting  business  on  the  basis  of 
an  agreement  which  provides  both  salaries  and  commissions  as  remunera- 
tion. The  commission  paid  to  exclusive  agents  may  be  less  than  that  paid  to 
the  "independent"  agent,  since  the  company  they  represent  may  assume 
some  part  of  their  overhead  and  other  expenses. 

Unlike  "independent"  agents,  where  the  customer  list  belongs  to  the 
agent,  if  the  exclusive  agent  discontinues  his  association  with  the  insurer,  he 
forfeits  his  right  to  the  business  which  is  transferred  to  another  agent  of  the 
company. 

The  role  of  the  exclusive  agent  is  clearly  that  of  a  salesman  for  an  in- 
surer, and  he  is  likely  to  be  perceived  as  such  by  the  insured. 

Agents  who  maintain  their  own  separate  offices  and  deal  with  two  or 
more  insurers  on  a  non-exclusive  agreement  basis  are  eligible  to  be  asso- 
ciated with  the  Independent  Insurance  Agents  and  Brokers  of  Ontario 
(I.I.A.B.O.),  an  organization  which  is  one  of  eleven  members  of  the  Cana- 
dian Federation  of  Insurance  Agents  and  Brokers  Associations.  Since  orga- 
nization in  1920,  the  association  has  grown  to  a  membership  at  July  12, 
1978  of  3,089  agents  in  1 ,237  agencies,  out  of  a  possible  3,839  agents  eligi- 
ble for  membership.  Included  at  that  date  were  50  individuals  with  brokers 
licences  out  of  a  total  117  brokers  eligible  for  membership.  I.I.A.B.O. 
members  represented  about  forty  percent  of  the  7,549  licenced  agents  in  the 
Province  in  mid- 1978.  The  remainder  were  either  non-members,  some  of 
whom  were  part-time  or  inactive,  or  were  agents  for  only  one  insurer  and 
thereby  were  not  eligible  to  join.  There  were  3,710  licenced  agents  who  fell 
in  the  latter  category. 

Although  I.I.A.B.O.  represents  some  three-quarters  of  "independent" 
agents,  it  is  still  not  representative  of  all  agents  to  permit  reliance  on  its  ac- 
tivities as  the  sole  means  of  supervising  the  conduct  of  all  participants  in  the 
marketing  or  acquisition  process. 

2.  Staff  Sales  Personnel 

Staff  sales  personnel  act  on  a  full  or  part-time  basis  for  one  insurer  ex- 
clusively. Staff  sales  personnel  are  not  required  to  be  licenced  by  the  Super- 
intendent of  Insurance,  although  the  actions  of  their  company  are  regulated 
by  The  Insurance  Act.  Staff  sales  people  are  trained  by  the  insurer  and  carry 

1 .   Ibid.,  page  216. 
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out  their  responsibilities  under  relatively  close  supervision  by  the  insurer. 
The  remuneration  received  by  this  sales  group  may  include  "commissions" 
on  a  fixed  or  percent  of  premium  basis,  as  well  as  salaries. 

Many  direct  writers  differentiate  between  those  sales  people  who  solicit 
business  and  those  who  complete  applications  for  individuals.  For  the  most 
part,  they  encourage  or  require  those  who  solicit  business  to  become  li- 
cenced as  agents,  exclusive  to  their  company. 

In  the  First  Report,  the  Committee  considered  the  advisability  of 
amending  the  Act  so  as  to  provide  that  staff  personnel  who  are  engaged  in 
the  sale  of  automobile  insurance  should  be  licenced,  just  as  agents  and 
brokers  are.  The  Committee,  however,  concluded  that  this  step  was  unnec- 
essary in  view  of  the  fact  that  if  such  personnel  act  improperly,  sanctions 
can  be  imposed  directly  on  the  insurance  company  that  employs  them.1 

3.  Insurance  Brokers 

Insurance  brokers,  by  definition  under  The  Insurance  Act,  place  insur- 
ance with  an  insurer  rather  than  solicit  for  an  insurer.  The  Act  states  that 
they  should  not  be  presumed  to  be  either  the  agent  of  the  insurer  or  the  agent 
of  the  insured.  Unlike  agents,  brokers  are  not  required  to  be  sponsored  by  an 
insurer. 

However,  letters  of  intent  or  management  contracts  are  normally 
signed  between  an  insurer  and  licenced  broker,  primarily  with  regard  to  per- 
sonal lines.  Brokers  seek  to  deal  with  insurers  who  will  accept  a  spread  of 
risks  and  who  will  give  them  underwriting  or  binding  authority,  claims  set- 
tlement authority  for  first-party  claims,  and  the  right  to  assign  an  appraisal 
or  adjusting  firm  in  the  event  of  a  loss. 

Brokers  are  licenced,  under  Section  344  of  The  Insurance  Act,  but  do 
not  fall  under  the  regulations  governing  agents.  Section  346  of  the  Act  pro- 
vides for  special  licences  for  brokers  doing  business  with  unlicenced  in- 
surers. At  August  2,  1978,  1 17  individuals  were  licenced  as  brokers  in  On- 
tario; these  117  individuals  were  associated  with  23  brokerage  firms.  By 
early  1979  the  number  of  brokerage  firms  had  expanded  to  about  50.  Only  a 
relatively  small  number  of  licenced  brokers  are  required  within  each  li- 
cenced insurance  brokerage  company,  as  the  administrative  and  other  func- 
tions of  a  brokerage  firm  can  be  carried  out  by  non-licenced  persons,  so  long 
as  a  licenced  broker  is  managing  the  solicitation  and  placement  process. 

The  services  offered  by  brokers  may  be  no  different  than  those  offered 
by  the  agent  who  analyzes  the  insured's  needs  and  evaluates  competitive  in- 
surance contracts.  The  broker,  however,  represents  himself  as  serving  the 
insured  and  acting  exclusively  on  the  insured's  behalf  in  dealing  with  insur- 

1 .  First  Report  on  Automobile  Insurance,  page  215. 
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ance  companies.  As  a  result,  the  broker's  actions  as  well  as  those  of  the 
agent  are  governed  by  liability  under  common  law. 

Brokers  tend  to  be  organized  in  large  brokerage  houses  capable  of  ar- 
ranging the  more  complex,  specialized  forms  of  commercial  insurance  cov- 
erage as  well  as  the  more  common  general  policies,  such  as  automobile  or 
homeowner's  insurance. 

Brokers  are  usually  paid  by  means  of  a  commission  based  on  a  percent- 
age of  the  premium,  in  the  same  way  as  the  agent.  The  commission  is  ordi- 
narily deducted  as  funds  are  received  from  the  client  for  transmission  to  the 
insurer.  Occasionally,  but  less  frequently,  the  broker  may  be  paid  a  fee  for 
insurance  placed.  Contingent  profit  commissions  are  also  available  for  some 
lines.  Historically,  the  percentage  of  premium  paid  by  an  insurer  has  not 
varied  among  contracts  of  the  same  kind,  although  the  type  of  business  han- 
dled by  brokers  has  encouraged  negotiation  of  the  brokerage  commission  on 
some  insurance  contracts.  The  method  of  payment  of  commissions,  com- 
bined with  a  number  of  services  performed  for  the  insurer  by  both  agents 
and  brokers,  can  given  the  appearance  that  brokers  act  for  the  insurance 
company. 

In  the  First  Report  the  Committee  agreed  that  ''the  term  "broker" 
should  be  reserved  exclusively  for  the  use  of  those  who  elect  to  represent  in- 
surance buyers  only,  and  who  do  not  directly  represent  insurance  compa- 
nies, even  though  their  commissions  may  be  paid  out  of  premiums  which 
they  collect  and  remit  to  the  insurer".1 

4.  Insurance  Consultants 

Insurance  consultants  are  not  sales  intermediaries  in  that  they  do  not 
place  insurance  with  an  insurer.  They  are  not  at  present  defined  or  regulated 
under  The  Insurance  Act.  The  following  comments  deal  with  those  insur- 
ance consultants  who  are  independent  in  the  sense  that  they  have  no  interest 
in  any  insurance  agency,  brokerage,  or  adjustment  firm  nor  they  in  him.  Mr. 
Justice  Carruthers  in  his  Insurance  studies  stated: 

"Two  characteristics  the  public  expects  in  a  consultant  are: 

1 .  A  degree  of  independence  and  an  absence  of  monetary  incentive  for  the 
consultant  to  advise  his  client  in  one  direction  or  another. 

2.  A  level  of  skill  adequate  to  the  task." 

Unlike  agents  and  brokers,  consultants  do  not  carry  out  any  duties  on 
behalf  of  an  insurance  company.  The  consultant  in  the  property  and  casualty 
field  of  insurance  works  for  the  insured,  assisting  in  risk  management,  se- 
lection of  brokers  and  insurers,  loss  adjustment  and  a  wide  range  of  other 
tasks,  complementing  the  work  of  agents,  brokers  and  the  client's  insurance 

1 .  First  Report  on  Automobile  Insurance,  page  215. 
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manager.  Fees  charged  by  Canadian  consultant  firms  are  on  the  basis  of  a 
time  charge  or  retainer  and  none  of  the  firms  charge  contingency  fees,  al- 
though some  firms  in  the  U.S.  do.  Because  of  the  cost  of  their  services,  con- 
sultants are  generally  retained  by  large  corporations  or  associations  either  to 
replace  or  complement  their  own  experienced  officers  in  dealing  with  the 
well  qualified  personnel  of  major  brokerage  firms. 

There  would  appear  to  be  only  about  half  a  dozen  independent  Cana- 
dian insurance  consultant  firms. 

5.  Duties  to  Insurers  and  Consumers 

With  the  exception  of  insurance  consultants,  each  of  the  intermediaries 
described  above  carries  out  duties  both  on  behalf  of  the  Insurance  company 
and  on  behalf  of  the  consumer.  The  agent  or  broker  is  usually  required  to 
perform  a  number  of  functions  for  the  insurer  with  whom  he  places  a  risk, 
including: 

—  completing  an  application  or  renewal  satisfactory  to  the  insurer; 

—  inspecting  the  risk  and  obtaining  information  on  the  hazards  involved; 

—  securing  an  evaluation  of  the  current  value  of  physical  assets  and  expo- 
sure to  loss;  and 

—  collecting  the  premiums  and  remitting  them  to  the  insurer. 

The  methods  or  functions  performed  vary  to  some  extent  between  personal 
lines  coverages  and  commercial  coverages,  as  well  as  among  classes  of  in- 
surance. 

Both  agents  and  brokers  perform  these  functions  for  insurers,  although 
the  broker  is  not  deemed  to  be  an  agent  of  the  insurer.  There  is  no  separate 
compensation  from  insurers  directly  corresponding  to  the  variety  or  number 
of  services  performed  by  agents  and  brokers  on  the  insurer's  behalf. 

In  the  case  of  agents,  the  agency/company  agreement  extends  authority 
to  the  agent  to  issue  policies  in  accordance  with  specific  instructions  estab- 
lished by  the  insurer.  Although  the  duties  of  the  agent  explicitly  defined  in 
the  agency  agreement  refer  chiefly  to  transaction  procedures,  the  agreement 
can  be  terminated  if  the  agent  fails  to  carry  out  his  broader  responsibilities  to 
the  insurer  and  the  customer.  In  the  case  of  brokers,  the  brokerage/company 
agreement  does  not  establish  a  duty  to  act  on  behalf  of  the  insurer. 

Agents  and  brokers  also  perform  functions  which  they  believe  are  in 
the  best  interests  of  the  consumer.  The  Association  of  Independent  Insur- 
ance Agents  and  Brokers  of  Ontario  outlined  many  of  these  functions  in  a 
submission  to  the  Committee.  They  include:1 

1 .   advising  the  client  on  the  minimum  amount  of  insurance  it  would  be 
prudent  to  place  on  a  home  or  commercial  property; 

1 .   Independent  Insurance  Agents  and  Brokers  of  Ontario,  Submission  to  the  Select  Committee  on  Com- 
pany Law,  August  2,  1978. 

67 


2.  advising  the  insured  of  the  coverage  provided  by  the  insurer; 

3.  providing  counsel  as  to  the  kinds  of  insurance  which  will  meet  the 
client's  needs; 

4.  selecting  a  market  (or  markets  in  the  case  of  subscription  placements) 
which  in  the  agent's  or  broker's  opinion  will  satisfactorily  serve  those 
needs; 

5.  either  computing  or  negotiating  the  premium  cost  with  the  insurer; 

6.  collecting  the  premium  and  frequently  arranging  for  its  financing  to  suit 
the  client's  particular  situation; 

7.  receiving  notification  of  changes  and  arranging  for  adjustment  of  the 
coverage  when  necessary; 

8.  being  available  for  counselling  as  to  the  extent  or  applicability  of  cover- 
age should  the  client  enquire; 

9.  receiving  notices  of  claims  and  reporting  them  to  the  insurer  or  appoint- 
ing an  adjuster,  or  both  depending  upon  the  agent's  status; 

10.  keeping  the  client  informed  of  renewal  date  and  reviewing  coverages; 

1 1 .  following  up  on  reported  claims  to  ensure  the  client's  interests  are  being 
attended  to  promptly  and  properly;  and 

12.  providing  identifiable  premises  and  holding  himself  out  as  an  insurance 
agent  or  broker  at  his  own  expense. 

Section  388  of  The  Insurance  Act  prohibits  the  agent  or  broker  from 
charging  a  fee  to  the  consumer  for  these  services  when  he  already  receives 
remuneration  based  on  the  premium  charged  for  the  policy. 

The  duties  of  the  agent  or  broker  to  the  consumer  are  not  specifically 
defined  in  legislation  at  the  present  time,  although,  under  The  Combines  In- 
vestigation Act  and  the  Ontario  Consumer  Protection  Act,  it  is  a  criminal 
and  civil  offence  to  disseminate  improper  insurance  information  or  to  fail  to 
communicate  pertinent  or  proper  information.  The  degree  of  advice  and  as- 
sistance provided  by  the  sales  intermediary  is  largely  a  matter  left  to  his  own 
discretion,  given  that  the  courts  have  recognized,  under  common  law,  a 
legal  responsibility  for  a  duty  of  due  care  to  the  insured. 

In  advising  a  client  regarding  his  insurance  needs,  the  agent  or  broker 
sometimes  finds  that  the  client  refuses  to  accept  the  complete  insurance  pro- 
gramme as  recommended.  There  is  concern  that  the  agent  or  broker  should 
demand  from  his  client,  particularly  from  commercial  clients,  a  formal  re- 
fusal of  those  parts  of  the  programme  eliminated.  This  demand  is  meant  to 
eliminate  any  legal  responsibility  imposed  on  the  broker  in  the  event  of  a 
loss  suffered  by  the  client  which  is  not  covered  under  the  insurance  pro- 
gramme. 
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C.  CHANGES  IN  THE  ROLES  AND  RESPONSIBILITIES  OF 
SALES  INTERMEDIARIES 

Confusion  in  the  minds  of  the  public  and  the  industry,  about  the  role 
and  responsibility  of  intermediaries  in  the  business  of  insurance,  has  been 
identified  by  Mr.  Justice  Carruthers  in  his  1973- 1975  Insurance  Studies  and 
by  the  Committee  in  its  First  Report  on  Automobile  Insurance.  Prompted  by 
this  confusion,  amendments  to  The  Insurance  Act  have  recently  been  pro- 
posed by  the  Minister  of  Consumer  and  Commercial  Relations  and  the  Of- 
fice of  the  Superintendent1  to  provide  for  a  redefined  distribution  system. 
The  proposed  amendments  provide  for  a  system  composed  of  "incorporated 
brokers"  and  "general  lines  agents",  the  latter  group  holding  themselves 
out  to  the  public  as  representatives  of  those  insurers  for  whom  they  have  an 
authority  to  act.  Staff  sales  personnel  are  not  covered  by  the  proposed 
amendments  and  would  not  need  to  be  licenced. 

A  major  objective  of  the  proposed  amendments  is  to  establish  a  clearly 
identifiable  intermediary  system  and  to  specify  the  rights,  duties  and  respon- 
sibilities of  the  intermediary  to  provide  a  level  of  service  that  meets  the  de- 
mands of  the  consumer. 

At  the  present  time,  the  responsibilities  of  the  agent  or  broker  to  the  in- 
surers and  to  the  public  are  defined  either  in  contract,  where  agency/com- 
pany agreements  exist,  or,  more  generally,  in  common  law.  As  mentioned 
above  and  outlined  in  the  First  Report,  a  legal  responsibility  of  the  agent  to 
the  insured  has  been  recognized  in  the  courts. 

"In  Fine's  Flowers  Ltd.  v.  General  Accident  Assurance  Co.  of  Canada 
et  al.  (1975)  5  O.R.  (2d)  137,  at  page  143  ff.,  the  Honourable  Mr.  Jus- 
tice Fraser  found  that  it  is  wholly  unrealistic  to  say  that  an  agent  is  act- 
ing gratuitously  where  the  insured,  who  is  getting  insurance  from  him, 
is  relying  on  his  advice  as  to  the  company  in  which  to  insure,  the  cover- 
age and  particular  type  of  policy  and  where  the  insured  is  paying  a  sub- 
stantial premium  from  which  the  agent  is  to  be  paid  his  commission. 
He  accordingly  found  that  such  an  agent  owed  a  duty  of  due  care  and 
skill  to  the  insured  and  imposed  liability  upon  the  agent  where  there 
had  been  a  failure  to  fulfil  that  duty."2 

The  proposed  amendments  to  The  Insurance  Act  would,  however,  for 
the  first  time,  prescribe  in  the  Act  statutory  duties  of  care  of  a  general  lines 
insurance  agent  to  those  insurers  for  whom  he  or  she  acts  and  to  the  public. 
These  statutory  duties  of  care  are  as  follows. 

1 .  With  respect  to  the  insurers  with  whom  he  has  a  contractual  arrangement 
to  act,  "a  general  lines  insurance  agent  shall, 

1.  Ministry  of  Consumer  and  Commercial  Relations,  Office  of  the  Superintendent  of  Insurance,  "Pro- 
posal for  Amendment  to  Part  XIV  of  The  Insurance  Act — Agents,  Brokers  and  Adjusters",  No- 
vember 1977. 

2.  First  Report  on  Automobile  Insurance ,  page  211. 
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(a)  exercise,  carry  out  and  discharge  his  duties  and  responsibilities  hon- 
estly and  in  good  faith, 

(b)  not  engage  in  any  other  work,  occupation  or  activity  which  interferes 
with  his  principal  occupation  as  a  general  lines  insurance  agent  and 
from  which  he  receives,  directly  or  indirectly,  any  compensation, 

(c)  act  in  the  best  interests  of  the  insurers  he  represents,  and 

(d)  at  all  times  be  deemed  to  be  the  agent  of  the  insurer  and  not  the  agent 
of  the  insured."1 

2.   "A  general  lines  insurance  agent  shall,  with  respect  to  the  public, 

—  carry  on  business  and  hold  himself  out  as  a  representative  of  those  in- 
surers with  whom  he  has  a  contractual  arrangement  to  act, 

—  acting  at  all  times  to  the  extent  of  his  authorities  in  an  honest  and  pru- 
dent manner,  and 

—  shall  advise  those  members  of  the  public  with  whom  he  deals  of  the 
types  and  extent  of  insurance  coverages  available  through  him  in  the 
best  interests  of  the  insured  or  proposed  insured."2 

As  a  result  of  such  amendments,  companies  who  sponsor  general  lines 
agents  would  have  to  accept  a  much  greater  explicit  responsibility  for  their 
activities. 

In  the  matter  of  brokers,  proposed  changes  to  the  Act  would  encourage 
the  development  of  a  broker  as  a  consultant  to  the  public  on  insurance  mat- 
ters. The  intention  here  is  to  provide  a  skilled,  competent  person  capable  of 
handling  the  insuring  needs  of  the  consumer.  The  responsibility  of  the 
broker  to  his  client  will  continue  to  be  defined  under  common  law. 

Brokers  will  be  required  to  carry  on  business  to  the  exclusion  of  all 
other  businesses  and  occupations  and  act  at  all  times  in  good  faith  in  the  best 
interests  of  the  public  they  represent.  It  is  also  proposed  that,  when  present- 
ing a  statement  to  a  member  of  the  public,  any  broker  who  is  remunerated  by 
an  insurer  must  disclose  in  writing  the  amount  paid  or  payable  by  the  in- 
surer. This  amount  must  be  deducted  from  the  fee  payable  to  the  broker  by 
the  member  of  the  public. 

Brokers  will  continue  to  be  licenced  under  The  Insurance  Act.  They 
will  be  required  to  certify  to  the  member  of  the  public  for  whom  they  act  that 
insurance  coverage  has  been  placed  and  must  identify  the  name  of  the  in- 
surer with  whom  the  coverage  was  placed. 

Brokers  will  also  be  able  to  negotiate  for  a  binding  authority  with  an  in- 
surer in  order  to  speed  service  to  the  public.  This  latter  point  was  of  some 
concern  to  witnesses  before  the  Committee  representing  the  Ontario  Risk 
and  Insurance  Management  Society. 

1 .  Proposal  for  Amendment  to  Part  XIV,  op.  cit. 

2.  Ibid. 
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The  Committee  in  general  endorses  the  government's  efforts,  with 
these  proposals,  to  clarify  the  rights,  duties  and  responsibilities  of  insurance 
intermediaries.  The  need  for  such  clarification  is  equally  apparent  in  the  au- 
tomobile insurance  and  in  the  property  and  casualty  insurance  field.  In  fact, 
in  many  lines  of  property  and  casualty  insurance,  the  consumer's  need  for 
assistance  and  advice  is  far  greater  than  with  respect  to  automobile  insur- 
ance. Accordingly,  in  the  Committee's  opinion,  there  is  a  need  for  a  com- 
prehensive definition  of  the  roles  and  allegiances  of  intermediaries  in  the  in- 
surance process  in  order  to  provide  for  an  adequate  level  of  consumer 
service  and  protection. 

D.  INTERMEDIARIES  IN  THE  CLAIMS  ADJUSTMENT 
PROCESS 

Tangible  delivery  of  the  insurance  product  occurs  only  when  the  in- 
sured suffers  a  loss  and  a  claim  must  be  paid.  This  section  outlines  in  greater 
detail  the  roles  of  the  various  specialists  and  other  persons  engaged  in  the 
claims  settlement  process  and  their  relationship  to  the  claimant.  In  addition 
to  further  discussion  of  the  roles  of  independent  and  company  adjusters,  de- 
scriptions of  the  roles  of  agents  and  brokers,  public  adjusters,  foreign  adjust- 
ers and  claims  agents  are  included. 

1.  Agents  or  Brokers 

The  Carruthers'  studies  on  insurance  pointed  out  that  most  claimants 
approach  their  agent  or  broker  first  in  the  matter  of  claims  settlement.  Car- 
ruthers stated  that  "from  the  point  of  view  of  the  buyer  of  insurance,  the 
purchase  of  an  insurance  contract  and  the  settlement  of  a  claim  are  not  sepa- 
rable problems".1 

The  agent' s  or  broker  s  main  role  in  claims  settlement  is  to  expedite  a 
prompt  and  fair  settlement  between  the  insurer  and  the  claimant.  The  agent 
is  prevented  under  The  Insurance  Act  from  negotiating  or  settling  losses. 
However,  he  can  do  anything  that  will  assist  but  not  interfere  with  the  han- 
dling and  progress  of  the  adjustment. 

In  most  cases,  the  agent  or  broker  turns  claims  reported  to  him  over  to 
the  insurance  company.  He  may  be  required  to  fill  in  a  preliminary  report 
concerning  all  details  of  the  incident  including  time,  date,  place  of  loss,  ex- 
tent of  damage,  injuries  and  so  on. 

In  some  cases,  agents  or  brokers  may  be  authorized  by  the  insurer  to 
pay  small  or  uncomplicated  losses,  particularly  in  personal  property  lines. 
For  example,  some  agents  or  brokers  have  draft  authority  from  certain  of  the 
companies  they  represent  to  make  payments  on  first-party  claims  up  to  a 
pre-determined  amount.  Claims  supported  by  a  receipt  for  repair  or  replace- 

1.   Report  3  on  Insurance  Study,  Douglas  H.  Carruthers,  Q.C.,  February  19,  1975,  page  63. 
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ment  where  there  is  no  argument  over  quantum  are  often  treated  in  this  man- 
ner. In  many  instances  of  small  claims,  companies  will  not  assign  an  ad- 
juster unless  the  damage  is  in  excess  of  $500  and  will  instead  expect  an 
agent  to  assist  in  settling  the  claim.  The  agent  in  these  cases  does  not  actu- 
ally adjust  the  claim  as  the  event  of  loss  is  readily  substantiated  and  the 
amount  of  damage  is  easily  evaluated. 

Most  insurance  brokerage  companies  maintain  a  claims  department  to 
advise  clients  on  matters  pertaining  to  their  loss  settlement.  They  may  in 
certain  loss  situations  advise  or  assist  their  clients  in  establishing  the  value 
of  damages  incurred  to  be  compared  with  the  insurer's  estimate  or  offer  of  a 
settlement  amount.  In  addition,  most  brokers  seek  authority  from  the  in- 
surers they  deal  with  to  assign  an  independent  adjuster  to  the  claim  as  a 
means  of  expediting  the  claim.  Brokers  also  seek  claims  settlement  authority 
to  pay  for  minor  repair  costs  on  first-party  claims.  They  sometimes  use  their 
own  funds  to  make  the  payment  as  a  service  to  the  customer  and  then  collect 
from  the  insurer. 

In  general,  notice  to  the  agent  regarding  a  loss  has  the  same  legal  effect 
as  notice  to  the  insurer.  However,  the  agent  is  not  reimbursed  directly  by 
either  the  insurer  or  claimant  for  his  assistance  in  handling  or  forwarding  a 
claim,  although  he  may  be  performing  a  number  of  functions  for  both  of 
them:  collecting  information  on  the  claim,  notifying  the  claims  department 
of  the  insurer,  recording  the  name  of  the  adjuster  assigned  to  the  claim,  and 
prompting  the  insurer  for  quicker  claims  settlement.  While  the  agent  has  an 
interest  in  seeing  that  his  client  receives  prompt  and  fair  treatment  in  the  loss 
payment,  he  has  no  direct  financial  remuneration  for  providing  claims  han- 
dling assistance. 

2.  "Independent"  or  Proprietor  Adjusters 

As  described  in  the  previous  chapter,  insurers  employ  adjusters  as  ex- 
perts or  specialists  to  act  on  their  behalf  in  negotiating  and  settling  claims. 
'  'Independent' '  or  proprietor  adjusters  carry  on  operations  independent  of 
the  insurance  companies  as  individual  proprietorships,  or  partnerships  or  as 
incorporated  companies.  " Independent' '  adjusters  are  licenced  under  The 
Insurance  Act  for  three  classes  of  licence — automobile,  fire  and  casualty. 
The  granting  of  a  licence  to  an  "independent"  adjuster  is  subject  to  the 
completion  of  a  course  of  apprenticeship  and  the  passing  of  examinations 
that  lead  to  either  a  full  licence  or  a  limited,  qualified  licence. 

Each  "independent"  adjusting  agency  is  retained  on  a  case-by-case 
basis  by  the  insurance  companies  it  deals  with.  Proprietor  adjusters  are 
therefore  dependent  on  the  insurers  for  their  compensation  and  for  continued 
business. 

Records  in  the  Superintendent's  Office  indicate  that  there  were  approx- 
imately 1,000  "independent"  adjusters  in  Ontario  in  early  1979,  compared 
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to  about  1,300  two  years  ago.  Most  but  not  all  are  licenced  to  adjust  prop- 
erty claims.  "Independent"  adjusters  appear  to  be  specializing  more  in 
larger  or  complex  property  losses  and  more  in  providing  service  to  the 
smaller  communities  in  the  Province.  Automobile  claims  adjusting  by  the 
" independent1 '  adjuster  has  shown  the  greatest  decrease  in  the  general  in- 
surance field  with  the  greater  use  of  company  adjusters,  telephone  adjusting 
and  drive-in  appraisal  centres. 

A  few,  but  only  a  few,  ' independent1 '  adjusters  have  authority  from 
insurers  to  issue  settlement  drafts  to  the  insured.  On  the  other  hand,  the  ma- 
jority of  company  adjusters  have  the  authority  to  issue  claims  payments  up 
to  a  specified  amount.  Settlement  authority  is  rarely  extended  to  "indepen- 
dent" adjusters  because  they  are  retained  for  individual  assignments  on  a 
fee-for-service  basis  and  the  insurer  has  little  control  over  their  handling  of 
funds.  In  any  case,  the  payment  draft  issued  by  an  "independent"  adjuster 
may  not  be  any  quicker  a  method  of  payment,  because  it  still  involves  sub- 
stantial processing  time  as  a  copy  of  the  draft  must  be  sent  to  the  insurer  be- 
fore he  advises  his  bank  to  honour  the  draft. 

The  Committee  in  its  First  Report  expressed  concern  that  "self- 
employed  adjusters  cannot  be  considered  as  being  "independent"  of  the  in- 
surance companies  who  retain  them".1  The  Committee  added  its  concern 
that  "members  of  the  public  may  be  misled  into  supposing  that  adjusters  ex- 
ercise a  function  similar  to  that  of  arbitrators  or  judges  who  make  indepen- 
dent decisions  relating  to  the  claims  with  which  they  deal".2  Accordingly, 
the  Committee  recommended,  with  dissenting  opinions,  that  the  Act  be 
amended  where  necessary  so  as  to  prohibit  the  use  of  the  term  "indepen- 
dent" as  a  description  of  adjusters.3 

The  Committee's  conclusion  regarding  the  dependence  of  the  "inde- 
pendent" adjuster  on  the  insurance  company  who  retains  him,  also  led  it  to 
question  the  advisability  of  the  present  licencing  system.  The  Committee,  in 
the  context  of  its  review  of  automobile  insurance,  considered  the  insurance 
company  on  whose  behalf  an  adjuster  operates,  even  on  a  case-by-case 
basis,  to  be  entirely  responsible  for  the  adjuster's  conduct.4 

3.  Company  Adjusters 

Company  adjusters  are  full-time  employees  of  insurance  companies, 
employed  to  carry  out  the  claims  adjustment  process  for  them.  Salaried  ad- 
justers are  not  subject  to  licencing  by  the  Superintendent.  Each  insurance 
company  has  its  own  qualifications,  standards  and  training  programmes  for 
staff  adjusters.  The  majority  of  company  adjusters  have  unequivocal  author- 

1.  First  Report  on  Automobile  Insurance,  page  134. 

2.  Ibid. 

3.  Ibid.,  page  135  and  page  137-8  for  the  dissents. 

4.  Ibid.,  page  135. 
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ity  to  issue  draft  settlements  up  to  a  specified  limit  which  may  be  as  high  as 
$25,000  for  some  adjusters. 

Although  there  are  no  records  regarding  the  numbers  of  staff  adjusters 
in  this  Province,  it  has  been  estimated1  that  some  4,000  to  5,000  persons  are 
employed  in  an  adjusting  capacity  in  the  claims  departments  of  insurers. 
Many  today  are  telephone  adjusters,  handling  claims  from  an  insurer's 
branch  office  rather  than  working  "out  in  the  field" .  In  addition,  companies 
have  "claim  examiners1 '  who  process  claims,  but  are  not  involved  in  adjust- 
ment. 

The  Committee  in  its  First  Report  noted  the  salaried  adjusters  were  en- 
tirely free  of  the  jurisdiction  of  the  licencing  system,  while  current  trends 
appeared  to  indicate  an  increase  in  the  numbers  and  use  of  salaried  adjusters. 
Nevertheless  the  Committee  was  satisfied  that  acceptable  standards  of 
claims  adjustment  could  be  maintained  by  exercise  of  the  normal  supervi- 
sory authority  of  the  Superintendent  over  the  insurance  company,  who 
should  therefore  be  held  entirely  responsible  for  the  conduct  of  its  adjusters. 

The  Committee,  in  the  context  of  automobile  insurance,  concluded  that  the 
conduct  of  employee  adjusters  need  not  be  regulated  through  the  current 
complex  system  of  licencing.2 

4.  Public  Adjusters 

Public  adjusters  are  licenced  by  the  Superintendent  to  act  for  insureds 
or  claimants  on  property  losses.  They  cannot  act  for  an  insurer.  They  are  re- 
tained therefore  by  the  claimant  to  assist  him  in  settlement  of  a  loss  with  the 
insurer.  For  the  most  part  they  assist  in  proving  that  there  was  a  loss,  in  es- 
timating or  evaluating  the  amount  of  loss,  as  well  as  assisting  in  filing  a 
claim. 

The  Insurance  Act  prohibits  any  adjuster  negotiating  for  or  advising  in- 
sureds on  automobile  claims  involving  either  bodily  injury  or  damage  to 
property.  This  provision  would  appear  to  be  designed  to  prevent  "ambu- 
lance-chasing" in  motor  vehicle  claims  but  the  same  prohibition  has  not 
been  extended  to  other  property  and  liability  claims. 

Use  of  the  public  adjuster  to  serve  insureds  in  the  settlement  of  claims 
is  a  means  of  introducing  equal  expertise  to  both  sides  of  the  claims  settle- 
ment process.  However,  widespread  need  for  public  adjusters  would  add  in- 
creased costs  of  the  settlement  process,  payable  by  the  claimant,  and  could 
be  avoided  by  the  continuing  efforts  of  insurers  to  resolve  claims  matters 
quickly  and  reasonably. 

There  are  only  two  public  adjusters  in  Ontario  today.  To  some  extent, 

1.  Ontario  Insurance  Adjusters  Association,  Submission  to  the  Select  Committee  on  Company  Law, 
July  26,  1978. 

2.  First  Report  on  Automobile  Insurance,  page  135. 
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the  fee  involved  in  retention  of  a  public  adjuster  by  a  claimant  restricts  wide- 
spread use  of  public  adjusters,  particularly  in  personal  lines  settlements. 
While  commercial  clients  are  more  likely  to  afford  the  services  of  a  public 
adjuster,  they  are  often  able  to  obtain  similar  services  from  a  larger  agency 
or  brokerage  firm,  without  payment  of  a  fee. 


5.  Others  Involved  in  Claims  Settlement 

Foreign  adjusters  are  retained  by  insurers  to  come  into  the  Province  for 
the  purpose  of  adjusting  individual  claims.  Adjusters  not  resident  in  Canada 
or  in  Ontario  are  beyond  the  supervision  and  control  of  the  Office  of  the  Su- 
perintendent. In  some  cases,  the  foreign  adjuster  represents  an  unlicenced 
insurer  so  that  supervision  by  the  Superintendent  over  the  insurer  is  also 
lacking.  The  use  of  foreign  adjusters  is  of  particular  concern  in  non-automo- 
bile general  lines  where  certain  specialty  or  high-risk  exposures  may  be  in- 
sured with  unlicenced  insurers. 

The  Committee  in  the  First  Report  recommended  amendment  of  The 
Insurance  Act  "to  provide  that  no  insurance  company  shall  engage  a  foreign 
adjuster  to  handle  a  claim  in  Ontario  without  the  consent  of  the  Superintend- 
ent,\1  The  Committee  also  recommended  that  the  Act  be  amended  to  pro- 
hibit corporations  from  acting  as  adjusters  if  they  are  controlled  by  non-resi- 
dents of  Canada. 

Claims  agents  operate  mainly  in  the  area  of  marine  insurance.  Insurers 
domiciled  overseas  who  are  without  Canadian  facilities  rely  on  a  Canadian 
resident  claims  agent  for  handling  mainly  marine  cargo  claims.  The  author- 
ity delegated  by  insurers  to  a  marine  claims  office  varies  from  authority  to 
settle  claims  on  the  insurer's  behalf  to  appointment  of  a  claims  office  to  act 
solely  as  a  survey  agent.  The  function  of  a  survey  agent  is  to  make  a  survey 
of  the  loss,  which  may  in  some  cases  be  sold  to  the  claimant  who  must  mail 
it  to  the  overseas  insurer  himself  for  ultimate  acceptance  or  rejection. 

In  the  field  of  marine  liability,  "Protection  and  Indemnity  Clubs", 
which  are  associations  of  shipowners  acting  like  mutual  insurance  compa- 
nies, control  all  claims.  All  are  domiciled  overseas  and  are  usually  repre- 
sented in  Canada  by  legal  offices  which  appoint  local  marine  surveyors  to 
work  for  them  in  the  field.2 

Marine  claims  agents  or  survey  agents  are  not  regulated  under  The  In- 
surance Act.  However,  many  claims  agents  in  Ontario  are  also  independent 
adjusters  licenced  for  other  lines  of  general  insurance  and  therefore  fall 
under  the  authority  of  the  Superintendent. 

1 .  First  Report  on  Automobile  Insurance,  page  136. 

2.  R.  Duncan  Macfarlane,  "The  Marine  claims  business  in  Canada",  Canadian  Insurance.  February 
1978. 
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6.  Responsibilities  to  the  Consumer  Regarding  the  Claims  Adjustment 
Process 

The  duty  of  care  of  the  adjuster  to  the  claimant  is  not  as  comprehen- 
sively defined  under  common  law  as  that  of  the  agent  or  broker.  The  ad- 
juster or  claims  processor  can  be  held  legally  liable  for  negligent  conduct  as 
can  the  agent.  However,  the  claimant  does  not  rely  upon  the  advice  of  the 
adjuster  in  the  same  manner  as  that  of  the  agent,  nor  does  the  adjuster  re- 
ceive his  payment  for  claims  service  directly  from  the  premium  paid  for  cov- 
erage. In  fact,  the  statutory  conditions  of  the  insurance  contract  require  that 
the  insured  submit  a  proof  of  loss  and  produce  all  records  pertinent  to  the 
valuation  procedure.  The  adjuster  in  a  sense  acts  as  an  intermediary  in  trans- 
ferring this  information  to  the  insurer  and  negotiating  on  the  insurer's  be- 
half. 

The  conduct  of  adjusters  towards  claimants  is  referred  to  in  Part  XVIII 
of  The  Insurance  Act.  This  part  of  the  Act  deals  with  unfair  and  deceptive 
acts  and  practices  in  the  business  of  insurance.  Under  Section  388,  nine  such 
acts  or  practices  are  set  out  ending  with  prohibition  of  "any  consistent  prac- 
tice or  conduct  that  results  in  unreasonable  delay  or  resistance  to  the  fair  ad- 
justment and  settlement  of  claims".  The  Committee  in  its  consideration  of 
adjusting  in  the  automobile  insurance  industry  recommended  that  Section 
388  be  amended  to  remove  this  general  list  of  improper  acts  and  practices.1 
It  then  recommended  that  authority  should  be  given  for  the  making  of  regu- 
lations more  specifically  defining  unfair  acts  and  practices  in  the  process  of 
claims  adjustment,  as  well  as  generally  in  the  business  of  insurance.  The  Su- 
perintendent of  Insurance  should  then  assume  leadership  in  evolving  a  Code 
of  Conduct  in  such  fields  as  claims  adjustment.1 

The  preceding  review  of  the  various  participants  in  the  claims  adjust- 
ment process  illustrates  that  there  is  at  persent  no  defined  process  of  adjust- 
ment or  defined  standards  of  performance  regarding  the  quick  and  satisfac- 
tory settlement  of  claims.  However,  the  Superintendent  has  the  authority 
under  the  current  provisions  of  Part  XVIII  to  judge  upon  the  conduct  of  any 
adjuster  in  carrying  out  his  business.  His  guidelines  for  such  judgment  are 
the  published  principles  regarding  the  licencing  of  adjusters  and  the  code  of 
ethics  as  agreed  to  with  the  Ontario  Insurance  Adjusters  Association 
(O.I. A. A.). 

The  O.I. A. A.  represents  "independent"  adjusters,  staff  adjusters, 
self-insurers  and  representatives  from  the  Accident  Claims  Fund.  Its  mem- 
bership is  about  one-quarter  of  the  estimated  5,000-6,000  ^independent" 
and  company  adjusters  in  Ontario.  Although  it  represents  a  majority  of  the 
"independent"  adjusters,  it  is  not  sufficiently  representative  of  all  adjusters 
to  permit  reliance  on  its  activities  as  the  sole  means  of  supervising  the  con- 
duct of  all  participants  in  the  claims  adjustment  process. 

1.  First  Report  on  Automobile  Insurance,  page  135. 
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CHAPTER  6 

The  Insurance  Act  and  the  Activities  of  the  Office  of  the 

Superintendent 

A.  INTRODUCTION 

This  chapter  reviews  the  government  presence  in  the  general  insurance 
industry,  as  defined  in  legislation  and  in  practice  through  the  activities  of  the 
Superintendent  of  Insurance. 

A  number  of  federal  and  provincial  statutes  pertain  to  the  business  of 
insurance.  Included  among  provincial  acts  concerning  insurance  are  The  In- 
surance Act,  the  Marine  Insurance  Act,  and  a  chapter  of  the  Corporations 
Act  respecting  insurance  corporations.  The  focus  of  this  chapter  is  on  the  ex- 
tent of  the  government  presence  as  defined  by  The  Insurance  Act  in  the  gen- 
eral insurance  industry,  excluding  life  and  accident  and  sickness. 

The  Insurance  Act  establishes  certain  conditions  for  those  persons  or 
corporations  who  apply  to  conduct  business  in  the  field  of  general  insur- 
ance. 

The  Insurance  Act  also  requires  the  appointment  of  a  Superintendent  of 
Insurance  and  specifies  certain  general  and  specific  duties  to  be  carried  out 
by  the  Superintendent  in  supervising  the  insurance  industry.  These  are 
broadly  defined  in  Part  I  of  the  Act  as: 

—  Responsibilities  corresponding  to  the  licencing  of  insurance  companies, 
agents,  brokers  and  adjusters; 

—  Duty  to  ensure  that  the  laws  regarding  insurance  contracts  and  insurance 
practices  are  carried  out;  and 

—  Broad  duty  to  engage  in  "general  supervision  of  the  business  of  insur- 
ance in  Ontario". 

This  chapter  examines  the  conditions  imposed  on  the  general  insurance 
industry  and  the  activities  of  the  Superintendent  in  his  supervisory  role  over 
the  industry,  in  regard  to  the  following  matters: 

—  Conditions  of  Licence  for  Insurers; 

—  Financial  Condition  of  Insurers; 

—  Rates  and  the  Cost  of  Insurance; 

—  The  Insurance  Contract  and  Policy  and  Application  Forms; 

—  Marketing  and  Claims  Adjusting  Practices; 

—  Investigation  of  Problems. 

In  additon,  the  final  section  of  this  Chapter  examines  the  participation  of  the 
Office  of  the  Superintendent  in  providing,  directly  to  the  public,  services  re- 
lated to  insurance. 
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B.  CONDITIONS  OF  LICENCE  FOR  INSURERS 

1.  Introduction 

The  Insurance  Act  provides  that  certain  requirements  must  be  met  by 
an  insurance  company  seeking  a  licence  to  carry  on  the  business  of  insur- 
ance in  Ontario.  In  addition,  the  Act  empowers  the  Minister  to  impose  any 
limitations  or  conditions  relating  to  the  carrying  on  of  the  insurer's  business 
that  he  considers  appropriate.  It  is  therefore  the  duty  of  the  Superintendent 
to  determine  the  qualifications  of  and  to  licence  all  insurers  carrying  on  busi- 
ness in  the  Province  of  Ontario. 

The  provisions  in  the  Act  with  regard  to  licencing  are  further  described 
in  this  section  under  the  following  three  headings: 

—  general  requirements  and  conditions  of  licencing; 

—  licence  revocation; 

—  alternative  actions. 

2.  General  Requirements  and  Conditions  of  Licencing 

The  requirements  for  licence  can  be  defined  broadly  as  follows: 

—  The  insurer  must  be  of  the  type,  in  terms  of  organization  and  financial 
structure,  as  outlined  in  Section  23  of  the  Act.1 

—  The  insurer  must  comply  with  the  capital  requirements  as  set  out  in  Sec- 
tion 28  of  the  Act. 

—  The  insurer  must  provide  certain  information  and  documents  preliminary 
to  obtaining  a  licence,  as  indicated  in  Sections  30,  30a,  31  and  32a  of  the 
Act. 

—  The  insurer  must  deposit,  before  receiving  a  licence,  approved  securities 
with  the  Minister  in  the  amounts  specified  in  Section  44  of  the  Act. 

The  Superintendent  is  required  to  determine  whether  applicants  for  a  li- 
cence to  carry  on  the  business  of  insurance  meet  these  and  further  conditions 
specified  in  the  Act.  In  particular  he  must  ascertain  whether  the  company 
applying  for  a  licence  meets  the  capital  requirements  in  the  Act.  In  the  case 
of  a  joint  stock  company,  Section  28  of  the  Act  requires  the  company  to 
show  that  it  has: 

"paid  up  capital  and  surplus  of  not  less  than  $1,000,000,  or  such 
greater  amount  as  the  Minister  in  the  circumstances  may  require,  of 
which  at  least  $500,000  is  paid  up  capital  and  at  least  $250,000  is  un- 
impaired surplus." 

In  the  case  of  a  mutual  insurance  corporation,  a  cash-mutual  insurance 

1 .  Classes  of  insurer  applicable  to  business  in  general  lines  of  insurance  include:  joint  stock  companies, 
mutual  corporations,  cash-mutual  corporations,  other  companies  incorporated  to  undertaken  insur- 
ance contracts,  reciprocal  or  inter-insurance  exchanges  and  underwriters  or  syndicates  of  underwriters 
operating  on  the  plan  known  as  Lloyd's. 
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corporation,  other  companies  incorporated  to  undertake  insurance  contracts, 
a  reciprocal  or  inter-insurance  exchange,  or  an  underwriter  or  syndicate  of 
underwriters  operating  on  the  plan  known  as  Lloyd's,  the  capital  require- 
ments stated  in  Section  28  are: 

—  "the  net  surplus  of  assets  over  all  liabilities  exceeds  the  amount  fixed  by 
subsection  1  for  the  paid  in  capital  stock  of  joint  stock  insurance  compa- 
nies", and 

—  "net  surplus  of  assets  over  all  liabilities  together  with  the  contingent  lia- 
bility of  members,  if  any,  exceeds  the  amount  fixed  by  subsection  1  for 
the  paid  up  capital  and  surplus  of  joint  stock  insurance  companies  for  the 
respective  classes  of  insurance  mentioned  therein." 

These  requirements  do  not  apply  to  mutual  insurance  corporations  insuring 
only  risks  other  than  mercantile  or  manufacturing  on  the  premium  note 
plan. 

Further  provisions  of  the  Act  set  out  various  conditions  to  which  the  li- 
cenced insurer  is  subject  in  carrying  on  the  business  of  insurance.  Included 
among  others  are  conditions  related  to: 

—  the  definition  and  scope  of  the  classes  of  insurance  in  which  an  insurer 
may  carry  on  business,  as  specified  in  various  sections  of  the  Act; 

—  a  duty  to  provide  certain  records  and  statistical  returns  as  set  out  in  Sec- 
tions 78  and  79; 

—  any  limitations  imposed  on  the  business  of  the  insurer  by  the  Minister, 
under  the  authority  of  Sections  24  and  33  of  the  Act; 

—  specific  provisions  for  the  carrying  on  of  insurance  business  in  certain 
forms;  for  example,  Sections  27(2)  and  127  to  144  apply  to  business  car- 
ried out  on  the  premium  note  plan;  Section  28(3)  applies  to  insurers  who 
transact  both  fire  and  life  insurance;  Sections  326  to  341  refer  to  require- 
ments for  the  carrying  on  of  business  by  reciprocals. 

The  licence  issued  by  the  Superintendent  authorizes  the  insurer,  for  the 
term  of  one  year,  to  carry  on  the  business  of  insurance  so  long  as  the  actions 
of  the  insurer  are  not  inconsistent  with  The  Insurance  Act.  The  licence  must 
be  renewed  annually  and  proof  must  be  provided  to  the  Superintendent  that 
the  requirements  outlined  above  continue  to  be  met. 

3.  Licence  Revocation 

The  Minister,  upon  recommendation  of  the  Superintendent  and  after 
reasonable  investigation,  has  the  power  under  the  Act  to  suspend,  cancel  or 
amend  the  licence.  The  Act  sets  out  a  number  of  conditions  which  provide 
or  may  provide  cause  for  suspension  or  cancellation  of  a  licence;  these  in- 
clude: 

—  failure  to  pay  an  undisputed  claim; 

—  failure  to  keep  unimpaired  the  deposit  required  by  Section  44; 
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—  evidence  of  insufficient  assets  to  justify  continuance  in  business  or  to 
provide  proper  security  to  persons  effecting  insurance; 

—  failure  to  comply  with  any  provision  of  law,  or  with  the  company's  Act 
or  instrument  of  incorporation  or  association; 

—  any  contravention  of  the  Insurance  Act. 

It  is  the  responsibility  of  the  Superintendent  to  examine  the  affairs  of 
insurers  and  to  report  to  the  Minister  whether  any  of  the  above  problems 
exist.  In  certain  circumstances  the  Superintendent  must  apply  judgment  as  to 
whether  an  action  by  an  insurer  is  in  contravention  of  The  Insurance  Act. 
For  example,  as  described  again  later,  measures  of  the  sufficiency  of  assets 
or  determination  of  whether  an  industry  practice  is  unfair  or  deceptive  are 
subject  respectively  to  k4in-house"  rules  or  to  interpretation  by  the  Superin- 
tendent and  Minister. 

If  the  Superintendent  discovers  possible  contraventions  of  the  Act,  he 
attempts  to  rectify  the  problems  through  notice,  meeting  and  discussion  with 
company  management.  If  this  fails  to  result  in  a  deficiency  being  made  good 
or  in  the  required  improvement  in  operations,  the  Superintendent  reports  on 
the  affairs  of  the  insurer  to  the  Minister.  In  certain  circumstances  the  Act  re- 
quires the  Superintendent  to  conduct  a  hearing  before  any  action  is  taken 
which  interferes  with  the  business  of  the  insurer.  In  general,  the  Act  requires 
that  reasonable  time  be  given  to  the  insurer  to  be  heard  by  the  Minister  in  re- 
sponse to  the  report  of  the  Superintendent. 

As  a  last  resort,  the  company's  licence  may  be  suspended  by  the  Min- 
ister. The  company  does  have  a  right  of  appeal  to  the  Supreme  Court.  On 
suspension  of  a  company's  licence,  for  example  because  of  a  poor  financial 
condition,  the  Superintendent  has  the  power  to  seize  assets  and  wind-up  the 
company. 

No  insurer  licences  have  been  revoked  in  the  last  decade.  This  step  is 
rarely  undertaken  for  a  variety  of  reasons.  In  the  first  place,  the  Superintend- 
ent is  generally  successful,  through  discussion  or  meeting,  in  resolving  to 
his  satisfaction  problems  or  contraventions  of  the  Act.  Moreover,  the 
process  of  suspending  or  cancelling  a  licence  is  cumbersome  and  lengthy 
and  therefore  not  suited  to  resolution  of  minor  transgressions.  In  addition, 
the  adverse  consequences  of  licence  termination  upon  policyholders  and 
upon  the  employees  of  an  insurance  company  must  be  considered. 

4.  Alternative  Actions 

The  Minister  has  the  additional  authority  to  impose  penalties,  as  out- 
lined in  Section  94,  which  apply  upon  conviction  of  any  contravention  of  the 
Act  or  its  regulations  or  any  failure  to  comply  with  the  requirements  of  the 
Act. 

Under  authority  of  Section  33,  the  Minister  also  has  the  opportunity,  at 
the  time  of  annual  licence  renewal  or  at  any  other  time,  to: 
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"impose  any  conditions  or  limitations  relating  to  the  carrying  on  of  the 
insurer's  business  that  he  considers  appropriate". 

The  Superintendent  may  also  become  aware  of  the  further  problem  of 
persistent  consumer  complaints.  Such  complaints  may  not  be  the  result  of 
direct  contraventions  of  the  Act,  but  may  nevertheless  be  related  to  practices 
not  in  the  public  interest.  In  such  cases,  as  described  later,  the  Superintend- 
ent may  have  the  power  to  make  public  reports  dealing  with  complaint  mat- 
ters, while  a  further  section  of  the  Act  permits  the  Superintendent  to  issue 
cease  and  desist  orders  in  certain  circumstances. 

It  is  important  to  note  that  the  Act  imposes  a  constraint  on  the  Superin- 
tendent in  regard  to  making  public  certain  information.  Section  90  of  the  Act 
states: 

"An  information,  document,  record,  statement  or  thing  made  or  dis- 
closed to  the  Superintendent  concerning  a  person  licensed  or  applying 
for  the  license  under  this  Act  is  absolutely  privileged  and  shall  not  be 
used  as  evidence  in  any  action  or  proceeding  in  any  court  brought  by  or 
on  behalf  of  such  person. ' ' 

C.  FINANCIAL  CONDITION  OF  INSURERS 
1.  Solvency  and  Liquidity 

The  Insurance  Act  requires  the  Superintendent  to  examine,  on  an  an- 
nual basis,  the  financial  condition  of  every  licenced  insurer  in  Ontario  to  de- 
termine that  the  assets  of  these  companies  are  sufficient  to  provide  for  the 
payment  of  their  contracts  of  insurance  and  to  justify  their  continuance  in 
business.  The  Superintendent  is  required  to  report  on  this  matter  to  the  Min- 
ister. 

To  carry  out  his  on-going  responsibility  in  regard  to  monitoring  the  sol- 
vency of  Ontario  insurers,  the  Superintendent  requires  all  companies  li- 
cenced in  the  Province  to  file  annually  with  his  Office  a  financial  statement 
of  affairs  in  accordance  with  Section  79  of  the  Act.  Those  companies  who 
are  incorporated  federally  and  all  British  and  Foreign  companies  with 
branch  operations  in  Canada  must  also  report  certain  financial  information 
to  the  Federal  Department  of  Insurance.  Much  of  the  information  required  in 
the  reports  filed  with  either  the  Provincial  or  Federal  Departments  of  Insur- 
ance is  common  to  both  jurisdictions;  however,  the  reporting  requirements 
differ  in  some  respects. 

Financial  examiners  in  the  Provincial  Superintendent's  Office  examine 
the  financial  affairs  of  each  Ontario  incorporated  company.  These  compa- 
nies are  not  required  to  report  to  the  Federal  Superintendent.  In  the  case  of 
federally  incorporated  companies  and  British  and  Foreign  branches,  the  On- 
tario Superintendent  relies,  to  a  great  extent,  upon  the  financial  review  im- 
posed by  his  federal  counterpart.  However,  he  expects  to  be  kept  informed 
of  any  delinquencies  or  deficiencies.  At  the  same  time,  the  provincial  ex- 


aminers  conduct  their  own  review  of  these  companies,  based  on  provincial 
reporting  requirements,  and  will  point  out  to  the  Federal  Superintendent  any 
deficiencies  or  irregularities  that  they  discover.1 

If  the  Superintendent  in  his  financial  review  finds  that  a  company  does 
not  comply  with  any  one  or  more  of  the  provincial  solvency  rules  or  tests,  a 
meeting  is  held  with  the  management  of  the  company  to  determine  the  rea- 
sons for  the  failure.  Generally,  a  rehabilitation  programme  is  worked  out 
with  management  to  rectify  the  problem.  As  a  last  resort,  a  report  on  the  af- 
fairs of  the  company  is  made  to  the  Minister  and  a  company's  licence  may 
be  suspended  by  the  Minister.  In  the  case  of  federally  incorporated  compa- 
nies and  branches,  the  Superintendent  relies  on  the  Federal  Department  to 
undertake  rehabilitation  procedures.  If  the  Federal  Superintendent  fails  to 
resolve  the  financial  problems  of  the  company,  the  Provincial  Superintend- 
ent has  the  authority  under  the  Act,  in  regard  to  all  companies  licenced  in 
Ontario,  to  step  in  and  require  that  changes  be  made. 

In  sum,  The  Insurance  Act  permits  the  Superintendent  to  exercise  au- 
thority over  the  solvency  condition  of  all  companies  licenced  in  Ontario.  In 
practice,  he  concentrates  his  activity  on  Ontario  incorporated  companies. 
However,  these  companies,  excluding  farm  mutuals,  represented  in  1977 
only  9.7  percent  of  direct  premiums  written  in  property  and  casualty  lines  in 
this  province  and  17.2  percent  in  automobile  lines.  Therefore,  the  majority 
of  business  in  general  insurance  lines  written  in  Ontario  is  subject  to  sol- 
vency regulation  at  the  federal  level. 

The  financial  review  carried  out  at  the  federal  level  is  based  on  sol- 
vency tests,  some  of  which  are  specified  in  The  Canadian  and  British  Insur- 
ance Companies  Act  and  in  The  Foreign  Insurance  Companies  Act.  The  fi- 
nancial review  at  the  provincial  level  is  based  on  ktin-house"  rules 
developed  over  time  by  the  Office  of  the  Superintendent  and  applied  to  all 
general  insurers  to  ensure  their  ability  to  pay  all  claims,  as  required  by  the 
Act.  In  some  instances,  compliance  with  certain  solvency  rules  may  be  in- 
corporated by  the  Minister  as  a  condition  in  the  licencing  of  certain  compa- 
nies to  write  business  in  Ontario.  A  description  of  the  various  tests  applied 
was  provided  in  Appendix  I  to  the  Committee's  Second  Report  on  Automo- 
bile Insurance . 

In  the  First  Report,  the  Committee  expressed  concern  that  the  authority 
for  key  tests  is  based  primarily  on  the  force  of  long-established  custom  and 
practice  built  up  over  years  in  the  Office  of  the  Superintendent.  Accord- 
ingly, in  the  second  Report  the  Committee  proposed  further  investigation 
into  the  matter  of  solvency  and  liquidity  rules,  as  follows: 

1.  Provincially  incorporated  companies  other  than  Ontario  companies,  who  operate  in  the  Province  of 
Ontario,  are  few  in  number  and  in  size  and  have  minimal  effect  on  the  insurance  business  in  this  Prov- 
ince. For  the  most  part  the  Ontario  Superintendent  relies  on  the  financial  examinations  of  these  com- 
panies carried  out  by  the  Superintendent  in  the  Province  of  incorporation. 
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—  "Further  consideration  of  the  appropriateness  of  the  solvency  and  liquid- 
ity rules  as  they  pertain  to  the  other-than-life  insurance  industry. 

—  Further  consideration  of  the  need  to  supplement  or  amend  the  present 
solvency  and  liquidity  rules  to  make  them  more  meaningful  to  present 
conditions. 

—  The  advisability  of  legislating  these  rules  or  new  requirements  or  provid- 
ing for  them  in  regulation."1 

In  summary,  the  adequacy  of  the  existing  solvency  rules  and  the  activi- 
ties of  the  Provincial  and  the  Federal  Superintendent's  Office  in  solvency 
regulation  have  been  demonstrated  by  the  admirable  record  of  financial  sta- 
bility experienced  in  Ontario  and  Canada  generally.  There  may  be,  how- 
ever, some  concern  that  this  record  is  accomplished  at  some  cost  to  the  con- 
sumer. The  preservation  of  financial  stability  demands  that  cushions  be  built 
into  the  insurance  system  which  may  not  result  in  a  minimum  cost  of  insur- 
ance to  the  consumer. 

2.  Investments 

To  further  safeguard  the  financial  stability  of  insurers,  investment  pol- 
icy guidelines  for  insurers  are  set  out  in  the  Insurance  Act.  The  Insurance 
Act  defines  explicitly  in  Sections  383  and  384  the  types  of  investments  in 
which  an  insurer  may  invest  its  funds.  Sections  385  and  386  then  outline  a 
number  of  limitations  regarding  the  exercise  of  the  investment  powers  under 
the  preceding  sections.  The  Act  does  not  comment  on  the  use  of  income 
derived  from  investments. 

One  of  the  duties  of  the  Superintendent  is  therefore  to  ensure  that  the 
investment  policy  guidelines  in  the  Act  are  met  and  not  exceeded  by  insurers 
in  the  Province.  However,  the  Superintendent  does  not  have  the  authority  to 
establish  a  level  of  investments  or  to  direct  use  of  income  from  investments. 
The  Committee,  in  studying  the  investment  policies  of  automobile  insurers, 
commented  in  its  First  Report  that  the  industry  as  a  whole  follows  very  con- 
servative investment  policies,  which  in  some  cases  do  not  even  take  advan- 
tage of  the  present  investment  limits  allowed  by  legislation.2 

3.  Authority  to  Extend  Inquiry  Beyond  the  Financial  Condition  of 
Insurers 

As  previously  noted  in  regard  to  solvency  regulation,  Section  79  of  the 
Act  requires  every  licenced  insurer  to  prepare  and  deliver  annually  to  the  Su- 
perintendent a  financial  statement  of  affairs,  exhibiting  assets,  lia- 
bilities, receipts  and  expenditures.  This  Section  further  provides  that  the  in- 
surer's statement  shall  also  exhibit  particulars  of  business  done  in  Ontario 
and  any  other  such  information  as  considered  necessary  by  the  Minister  or 


1 .  Second  Report  on  Automobile  Insurance,  page  1 19. 

2.  First  Report  on  Automobile  Insurance,  page  94. 


2.  First  Report  on  Automobile  Insurance,  pagt 
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Superintendent.  This  Section  provides  the  Superintendent  with  the  power  to 
obtain  further  financial  information  than  currently  collected  should  the  need 
arise  in  regard  to  determination  of  financial  condition  or  any  other  matter 
pertaining  to  the  performance  of  the  industry. 

Corresponding  to  the  duty  of  insurers  to  file  annual  statements,  the  Su- 
perintendent is  required  by  Section  17  of  the  Act  to  prepare  and  publish  an 
Annual  Report  showing  the  particulars  of  the  business  of  each  insurer  as  de- 
termined by  the  financial  statements  filed  by  insurers  or  from  any  inspection 
or  inquiries  made  into  the  business  of  the  insurer. 

In  addition  to  the  Annual  Report,  the  Superintendent  has  the  authority 
under  Section  18  of  the  Act  to  publish  other  reports  or  any  other  matters  con- 
sidered by  him  to  be  in  the  public  interest,  subject  to  Section  90  regarding 
privileged  information.1  Combined  with  the  power  to  request  further  finan- 
cial and  other  information  related  to  insurance  contracts,  this  authority  to 
publish  allows  the  Superintendent  to  engage  in  new  activities  related  to  his 
duty  to  supervise  the  business  of  insurance. 

D.  RATES  AND  THE  COST  OF  INSURANCE 
1.  Interest  in  the  Matter  of  Insurance  Rates 

Various  sections  of  The  Insurance  Act  establish  a  government  interest 
in  the  matter  of  insurance  premiums  and  rates.  The  most  explicit  reference 
to  the  matter  of  the  cost  of  insurance  is  outlined  in  Sections  365  to  367  of  the 
Act,  which  are  at  the  present  time  unproclaimed. 

As  mentioned  in  the  Section  Report,2  Sections  365  to  367  of  The  Insur- 
ance Act  would  provide,  if  proclaimed,  for  the  prohibition  of  unfair  discrim- 
ination between  risks  and  for  the  Superintendent  to  order  adjustments  in 
rates  which  he  may  find  to  be  excessive,  inadequate,  unfairly  discriminatory 
or  otherwise  unreasonable.  These  sections  apply  to  all  classes  of  insurance. 
In  particular,  Section  365  states: 

"  .  .  .no  insurer  .  .  .  shall  charge  a  rate  that  discriminates  unfairly  be- 
tween risks  in  Ontario  of  essentially  the  same  physical  hazards  in  the 
same  territorial  classification,  or,  if  the  rate  is  a  fire  insurance  rate,  that 
discriminates  unfairly  between  risks  in  the  application  of  like  charges 
or  credits  or  that  discriminates  unfairly  between  risks  of  essentially  the 
same  physical  hazards  in  the  same  territorial  classification  and  having 
substantially  the  same  degree  of  protection  against  fire." 

Furthermore,  Section  367  states  in  part  that: 

"It  is  the  duty  of  the  Superintendent,  after  due  notice  and  a  hearing  be- 
fore him,  to  order  an  adjustment  of  the  rates  for  automobile  insurance 

1 .  Supra,  page  81 . 

2.  Second  Report  on  Automobile  Insurance,  page  1 1 2  and  pages  549  to  55 1 . 
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whenever  it  is  found  by  him  that  any  such  rates  are  excessive,  inade- 
quate, unfairly  discriminatory  or  otherwise  unreasonable." 

It  is  noteworthy  that  Section  367  permits  rate  adjustments  only  in  the  case  of 
automobile  insurance  rates. 

So  long  as  these  sections  are  unproclaimed,  the  Superintendent  has 
only  persuasive  authority  in  requiring  rate  adjustments.  Therefore,  his  anal- 
ysis of  cost  and  his  monitoring  activities  over  loss  experience  or  price  data 
have  no  "teeth"  except  for  the  threat  that  Sections  365  to  367  may  be  pro- 
claimed if  the  industry  acts  against  the  public  interest  in  its  pricing  prac- 
tices. 

While  the  Committee  in  its  Second  Report  rejected  rigid  rate  regulation 
as  a  long-term,  or  permanent  approach  to  the  surveillance  of  industry  pricing 
practices,  it  nevertheless  recommended  the  following  measure  in  the  short- 
term,  pending  formulation  of  more  appropriate  long-term  methods  of  in- 
dustry regulation: 

"That  consideration  be  given  to  the  review  and  proclamation  of  Sec- 
tions 365  and  367  of  The  Insurance  Act  and  the  granting  to  the  Superin- 
tendent of  more  effective  power  for  enforcing  compliance  with  those 
sections  if  the  need  should  appear  necessary  in  the  interim."1 

2.  Unfair  Pricing  Practices 

Even  without  proclamation  of  Sections  365  to  367,  the  government  in- 
terest in  the  cost  of  insurance  is  established  by  the  prohibition  in  Section  388 
of  the  Act  against: 

"any  unfair  discrimination  in  any  rate  or  schedule  of  rates  between 
risks  in  Ontario  of  essentially  the  same  physical  hazards  in  the  same 
territorial  classification," 

Where  it  appears  that  an  insurer  is  engaged  in  an  unfairly  discriminatory 
pricing  practice  as  defined  above,  the  Superintendent,  by  authority  of  Sec- 
tion 391,  may  order  the  insurer  to  stop  engaging  in  such  practice.  This  stop 
order  is  subject  to  a  hearing  and  may  be  revoked  when  the  Superintendent  is 
satisfied  that  the  unfair  practice  is  corrected  and  not  likely  to  recur. 

Section  388  also  refers  to  any  "person"  engaged  in  the  business  of  in- 
surance and  would  appear  to  apply  to  such  industry  associations  as  estab- 
lished under  an  inter-company  pooling  or  risk-sharing  agreement.  Accord- 
ingly, it  would  appear  that  the  Superintendent  has  the  responsibility  and 
authority  to  examine  the  affairs  of  such  associations  to  determine  that  they 
are  not  in  contravention  of  Section  388  of  the  Act. 

There  is  a  further  prohibition  in  Section  1 14  against  discrimination  in 
the  cost  of  insurance  on  the  basis  of  race  or  religion.  There  is  no  reference  in 


'  Report  on  Automobile  Insurance,  page  120. 
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the  Act,  other  than  in  the  unproclaimed  sections,  prohibiting  inadequate,  ex- 
cessive or  otherwise  unreasonable  rates,  as  legislated  in  many  U.S.  jurisdic- 
tions. 

As  part  of  his  duty  under  the  Act,  the  Superintendent  must  ensure  that 
no  company  engages  in  pricing  practices  which  are  prohibited  under  the 
Act.  In  addition,  Section  369  permits  the  Superintendent  to  investigate  any 
question  brought  to  his  attention  with  regard  to  insurance  rates.  He  does  not 
have  the  authority  to  adjust  rates  as  a  result  of  his  inquiry,  but  the  Act  spe- 
cifies that  the  results  should  be  reported  in  his  Annual  Report.  In  sum,  the 
Superintendent  has  a  basic  responsibility  to  report  on  the  reasonableness  of 
rates  and  has  certain  authority  to  prohibit  unfairly  discriminatory  pricing 
practices. 

3.  Filing  of  Rate  Schedules 

To  carry  out  his  investigative  duty  regarding  rates,  the  Act  provides  the 
Superintendent  with  the  authority  to  request,  and  requires  insurers  to  submit 
upon  request,  rate  schedules  and  any  further  information  regarding  rates 
(Section  362(2)  )  as  well  as  information  related  to  contracts  of  insurance 
(Sections  13  and  14(1)  ). 

While  the  Superintendent  has  the  authority  under  the  Act  to  extend  the 
information  duty  of  insurers  to  a  mandatory  filing  of  rate  manuals  and  rate 
changes,  he  does  not  at  present  exercise  this  authority.  Rather,  individual  in- 
surers and  the  Insurers'  Advisory  Organization  file  their  automobile  rate 
manuals  with  the  Superintendent  voluntarily,  that  is,  on  a  "courtesy"  basis. 
Rate  manuals  pertaining  to  property  and  casualty  lines  are  filed  on  a  much 
less  consistent  basis. 

4.  Statistical  Returns 

Section  78  of  the  Act  further  provides  that  statistical  returns  on  the  ex- 
perience of  the  insurance  business  in  fire,  property  damage  and  sprinkler 
leakage  lines  may  also  be  required  by  the  Superintendent  according  to  any 
system  of  classification  as  he  may  impose.  This  authority  is  not  extended  to 
liability  lines. 

At  the  present  time,  mandatory  statistical  returns  on  loss  experience  are 
required  by  the  Superintendent  only  for  the  automobile  insurance  class.  The 
Superintendent  presently  designates  the  Insurance  Bureau  of  Canada  as  his 
agent  to  perform  this  task.  The  Superintendent,  however,  has  not  to  date 
called  for  a  mandatory  statistical  plan  in  non-automobile  lines  so  that  the 
loss  experience  statistics  collected  by  the  I. B.C.  in  personal  and  commercial 
lines  of  property  and  casualty  insurance  are  collected  voluntarily  and  not  on 
behalf  of  the  Superintendent. 

The  purpose  of  the  mandatory  statistical  plan  in  automobile  lines  is  to 
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provide  consistent  loss  experience  data  to  the  industry.  It  also  permits  the 
Superintendent  to  monitor  rates  and  the  ratemaking  process,  given  that  au- 
tomobile insurance  and  in  particular  the  liability  coverage  under  the  standard 
automobile  insurance  policy  are  essential  to  the  driving  public.  In  his  An- 
nual Report,  the  Superintendent  publishes  a  table  which  illustrates  the 
widely  varying  automobile  insurance  claims  experience  of  the  different 
classes  of  drivers  for  which  statistics  are  collected. 

A  mandatory  statistical  plan  provides  a  basis  of  uniformity  in  recording 
loss  experience  and  a  pooling  of  data  so  that  rates  can  be  set  from  the  start- 
ing point  of  a  consistent,  reliable  basis.  Loss  statistics  are  the  primary,  ob- 
jective pieces  of  information  used  in  the  pricing  process  for  insurance,  to  be 
combined  with  judgment  regarding  future  trends  in  losses  and  operating 
costs. 

The  Superintendent  at  the  present  time  reviews  the  total  loss  experience 
data  of  the  automobile  insurance  industry  together  with  information  on  the 
advisory  rates  compiled  and  filed  voluntarily  by  the  Insurer's  Advisory  Or- 
ganization (I.A.O.)  in  its  ratemaking  capacity  for  member  companies.  The 
Superintendent  may  disagree  with  the  actuarial  assumptions  or  judgment  on 
trending  factors  applied  by  I.A.O.  in  deriving  its  rates.  However,  as  already 
noted,  he  does  not  at  present  have  the  legal  authority  under  the  Act  to  force 
I.A.O.,  its  member  companies  or  other  individual  companies  to  make  rate 
changes,  although  he  may  be  able  to  do  so  by  moral  suasion. 

To  a  more  limited  extent,  the  Superintendent  also  monitors  rates  in 
property  and  casualty  lines,  where  he  must  rely  on  the  voluntary  collection 
of  loss  experience  data  by  the  Insurance  Bureau  of  Canada.  However,  there 
has  been  little  emphasis  placed  by  the  Superintendent  on  extending  manda- 
tory requirements  for  collection  of  loss  experience  data  into  pesonal  and 
commercial  lines  of  general  insurance. 

3.  Monitoring  Price  Competition  in  Automobile  Rates 

As  part  of  his  broad  mandate  to  supervise  the  business  of  insurance,  the 
Superintendent  undertakes,  to  a  limited  extent  at  present,  to  monitor  price 
competition.  A  survey  is  conducted  each  year  to  monitor  price  competition 
in  respect  of  automobile  insurance  rates.  The  Department  of  Insurance  does 
not  at  this  time  routinely  monitor  homeowner's  insurance  rates  or  rates  in 
other  property  and  casualty  lines. 

In  the  automobile  insurance  price  survey,  quotations  are  requested  on 
premiums  for  all  territories,  for  a  mature  driver  and  a  21  year  old  driver,  for 
liability  coverage  only  and  for  full  coverage.  Measures  of  the  dispersion  of 
prices  are  derived  to  detect  clustering  of  rates,  adherence  to  I.A.O.  advisory 
rates,  and  lack  of  change  year-to-year  in  the  ranking  of  insurers  according  to 
price,  all  of  which  are  interpreted  as  evidence  of  a  lack  of  price  competi- 
tion. 
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6.  Profitability  and  Operating  Costs 

There  is  no  explicit  reference  in  The  Insurance  Act,  other  than  in  the 
unproclaimed  sections  which  prohibit  excessive  rates,  to  pricing  practices 
that  result  in  excess  profits  or  to  operating  practices  which  reflect  in  a  high 
cost  of  insurance  to  the  consumer.  Accordingly,  the  Superintendent  does  not 
at  present  have  the  specific  authority  to  regulate  profits  or  require  that  ex- 
penses not  necessary  for  provision  of  the  insurance  product  be  eliminated 
from  the  cost  of  that  product. 

Nevertheless,  corresponding  to  his  broad  duty  of  supervision  over  the 
industry,  the  Superintendent  undertakes  to  examine  the  size,  profitability 
and  operating  costs  of  all  insurers  licenced  to  write  general  insurance  in  this 
Province.  He  is  assisted  in  this  regard  by  The  Insurance  Act  which  imposes 
in  Section  14  a  duty  on  insurers  to  furnish  information  on  request  of  the  Su- 
perintendent. 

Annual  filing  of  the  financial  statements  of  all  licenced  companies  en- 
gaged in  both  automobile  and  other  lines  of  general  insurance  has  been  the 
traditional  source  of  financial  information  on  the  industry.  This  data  source 
has  provided  the  Superintendent  with  some  measure  of  profitability  for  indi- 
vidual companies,  but  not  for  the  industry  as  a  whole  and  not  for  individual 
product  lines. 

Despite  the  mass  of  information  collected  on  individual  companies  as  a 
result  of  the  annual  filing  requirement,  the  usefulness  of  this  information  is 
somewhat  limited,  as  it  is  related  primarily  to  the  requirements  of  solvency 
regulation.  In  its  First  Report  the  Committee  commented  that  the  Ontario 
Superintendent  summarizes  in  his  Annual  Report  only  the  names  of  compa- 
nies licenced  to  write  automobile  insurance  and  limited  information  for  indi- 
vidual companies  concerning  premiums  written  and  claims  incurred.1  Simi- 
lar information  is  reported  for  property  and  casualty  lines.  In  the  First 
Report,  the  Committee  expressed  surprise  that  more  detailed  data  are  not  re- 
ported to  the  Superintendent  concerning  a  business  which  has  such  impor- 
tance and  high  visibility  in  this  Province.2 

In  fact,  an  additional  annual  reporting  requirement  exists  in  the  form  of 
"S-9"  Reports  which  are  requested  from  all  non-life  insurers.  This  form 
collects  information  on  the  operating  results  by  major  product  lines  on  a 
Canada-wide  basis  of  insurers  licenced  to  write  general  insurance  in  On- 
tario. This  information  is  analyzed  by  the  Office  of  the  Superintendent  to 
provide  a  summary  of  profit  and  loss  of  Canadian  business  by  major  classes 
of  insurance  and,  in  total,  for  all  classes  written  by  insurers  licenced  in  On- 
tario. 

The  "S-9"  form  has  several  deficiencies.  Reporting  is  not  made  man- 

1 .  Statistical  tables  report  the  direct  premiums  written,  direct  losses  and  adjustment  expenses  incurred 
and  the  claim  to  premium  ratio  for  the  industry  in  total,  by  major  class  of  insurance. 

2.  First  Report  on  Automobile  Insurance,  page  207. 
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datory  in  that  the  Superintendent  has  not  enforced  this  requirement  on  the 
few  insurers  who  have  not  reported  in  the  form  required.  Furthermore,  this 
reporting  system  compiles  data  regarding  operating  costs  and  profitability  by 
product  line,  but  the  data  collected  reflect  the  results  for  all  business  written 
in  Canada  by  insurers  licenced  in  Ontario  and  not  solely  the  business  written 
in  this  Province. 

Therefore,  in  sum,  the  financial  data  reported  to  the  Superintendent  by 
individual  companies  fail  to  provide  any  detailed  information,  for  business 
transacted  in  Ontario,  on: 

—  overall  profitability; 

—  profitability  by  various  lines  of  insurance  and  by  various  geographic  re- 
gions; 

—  elements  of  operating  cost,  including  selling,  claims  adjusting  and  vari- 
ous administration  costs;  and 

—  differences  in  operating  costs  among  various  lines  of  insurance. 

As  a  result  the  Superintendent  is  not  able  to  monitor  effectively  the  overall 
performance  of  the  industry  in  the  major  classes  of  general  insurance.  For 
example,  the  Superintendent  is  unable  to  determine  in  adequate  detail 
whether  automobile  insurance  is  subsidizing  or  is  being  subsidized  by  other 
lines  of  property  and  casualty  insurance. 

7.  Classes  of  Insurance 

Regulations  to  the  Act  define  the  classes  of  insurance  which  are  re- 
ferred to  in  the  Act  for  the  purpose  of  licencing  insurers.  The  classes  defined 
in  the  regulations  are,  for  the  most  part,  also  used  by  the  Superintendent  as 
the  basis  for  financial  reporting  requirements  under  the  Act. 

Fourteen  classes  of  insurance  were  over  time  set  out  in  the  regulations, 
including  life  insurance  and  accident  and  sickness  insurance  as  separate 
categories.  The  remaining  twelve  classes  of  insurance  fall  into  the  purview 
of  the  general  insurance  industry  and  include  such  broad  classes  as  "liability 
insurance"  and  "property  insurance".  The  present,  historically-defined  list 
of  insurance  classes  does  not  set  out,  as  distinct  categories,  such  classes  as 
personal  lines  of  insurance,  commercial  property  lines  or  contract  bonds;  yet 
each  of  these  classes  may  be  deemed  to  be  a  separate  market  segment,  with 
the  possible  need  for  separate  reporting  requirements  and  analysis  of  in- 
dustry performance. 

8.  Summary 

In  summary,  The  Insurance  Act  establishes  government  interest  in  the 
pricing  practices  of  the  insurance  industry  but  does  not  at  present  provide  the 
Superintendent  with  authority  to  order  rate  adjustments.  Should  the  Superin- 
tendent find  rates  to  be  unfairly  discriminatory,  the  Act  does  provide  him 

89 


with  the  authority  to  issue  orders  to  stop  the  insurer  from  engaging  in  such 
pricing  practices. 

The  Office  of  the  Superintendent  has  initiated  a  number  of  programmes 
for  the  purpose  of  monitoring  the  ratemaking  process  to  identify  both  un- 
fairly discriminatory  pricing  practices  and  also,  to  some  extent,  other  prac- 
tices that  result  in  excessively  high  rates.  His  powers  in  regard  to  correcting 
such  practices  are,  with  the  exception  noted  above,  limited  to  moral  sua- 
sion. 

The  Committee  notes  and  the  Superintendent  agrees  that  the  Office  of 
the  Superintendent  places  less  emphasis  on  industry  supervision  and  super- 
vision of  pricing  practices  in  property  and  casualty  lines  than  in  automobile 
insurance  lines.  As  a  result,  less  emphasis  is  placed  on  the  collection  of  de- 
tailed statistical  and  operating  information  on  property  and  casualty  lines. 

E.  THE  INSURANCE  CONTRACT  AND  POLICY  AND 
APPLICATION  FORMS 

1.  General  Provisions 

Part  III  of  The  Insurance  Act  provides  protection  to  the  consumer  by 
outlining  a  number  of  stipulations  related  to  the  insurance  contract,  includ- 
ing the  terms,  delivery  and  termination  conditions  of  the  contract.  The  duty 
of  the  Superintendent  is  simply  to  ensure  that  no  insurer,  agent  or  broker 
acts  in  contravention  of  these  provisions. 

Parts  IV  and  VI  deal  specifically  with  the  fire  insurance  and  automobile 
insurance  contracts  respectively.  Both  Part  IV  and  Part  VI  outline  in  varying 
detail  the  extent  of  coverage  under  the  insurance  contract  and  statutory  con- 
ditions mainly  related  to  recovery  of  loss  under  the  contract,  misrepresenta- 
tion and  termination  procedures.  In  addition,  a  section  of  Part  VI  is  specifi- 
cally related  to  motor  vehicle  liability  policies,  while  Schedule  E  to  the  Act 
outlines  mandatory  benefits  in  motor  vehicle  liability  policies. 

Section  122  of  the  Act  outlines  the  statutory  conditions  which  are  part 
of  every  fire  insurance  contract  in  force  in  Ontario.  The  statutory  conditions 
in  the  fire  contract  have  not  been  revised  for  many  years.  They  are  similar  or 
identical  to  many  of  the  statutory  conditions  in  the  automobile  insurance 
policy.  There  are,  however,  no  statutory  conditions  defined  in  legislation  for 
insurance  contracts  other  than  those  pertaining  to  fire  or  automobile.  On  bal- 
ance, the  statutory  conditions  act  more  as  a  warning  regarding  what  must  be 
done  by  the  insured  to  satisfy  the  contract  than  as  a  protection  to  the  con- 
sumer. They  are  in  any  event  superimposed  on  a  contract  of  "good  faith". 

Also  noteworthy  among  the  provisions  in  Part  IV  related  to  fire  insur- 
ance is  Section  123  which  requires  that  any  limitation  of  liability  under  the 
contract  with  respect  to: 
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—  a  deductible  clause; 

—  a  coinsurance  clause;  or 

—  any  clause  limiting  recovery  to  a  specified  percentage  of  the  value  of  the 
property; 

be  indicated  on  the  contract  by  the  printing  or  stamping  of  the  following: 
"This  policy  contains  a  clause  that  may  limit  the  amount  payable". 

2.  Policy  and  Application  Forms 

Part  VI  concerning  automobile  insurance  is  more  detailed  than  Part  IV 
referring  to  fire  insurance  in  that  it  contains  provisions  pertaining  to  the 
forms  of  application,  policy  endorsement  or  renewal  to  be  provided  to  the 
insured.  Included  in  Part  VI  are  provisions  that: 

—  Permit  the  Superintendent  to  approve  a  form  of  owner's  policy  which  is 
to  be  considered  to  be  a  "standard"  owner's  policy; 

—  Require  approval  of  application,  policy,  endorsement  and  renewal  forms 
by  the  Superintendent; 

—  Require  a  copy  of  the  application  to  be  embodied  in  or  attached  to  the 
policy; 

—  Require  delivery  to  each  insured  of  the  insurance  policy,  or  where  an  in- 
surer adopts  the  standard  owner's  policy,  a  card  evidencing  insurance. 

The  Insurance  Act  does  not  require  any  similar  approval  of  forms  in  regard 
to  fire  insurance,  but  general  provisions  regarding  all  insurers  state  that: 

91(1)  "The  Superintendent  may  require  an  insurer  to  file  with  him  a 
copy  of  any  form  of  policy  or  of  the  form  of  application  for  any 
policy  issued  or  used  by  the  insurer." 

and  require  the  Superintendent  to  report  to  the  Minister: 

91(2)  "  .  .  .  any  case  where  an  insurer  issues  a  policy  or  uses  an  appli- 
cation that,  in  the  opinion  of  the  Superintendent,  is  unfair,  fraudu- 
lent or  not  in  the  public  interest", 

In  such  cases,  after  a  hearing,  the  Minister  may  prohibit  the  insurer  from 
using  such  a  form  of  policy  or  application.  Therefore,  the  Superintendent 
has  the  authority  to  review  and  disapprove  of  policy  or  application  forms  in 
property  and  casualty  lines,  even  though  there  is  no  requirement  in  the  Act 
for  automatic  filing  of  these  forms. 

F.  MARKETING  AND  CLAIMS  PRACTICES 
1.  Licencing  of  Agents,  Brokers  and  Adjusters 

In  responding  to  the  marketing  and  claims  adjusting  practice  of  the  in- 
surance industry,  which  makes  use  of  intermediaries  who  are  not  direct  em- 


ployees  of  a  licenced  insurer,  The  Insurance  Act  defines  the  broad  functions 
of  agents,  brokers  and  adjusters.  Part  XIV  of  the  Insurance  Act  outlines  the 
requirements  associated  with  the  licencing  of  persons  or  corporations  to 
carry  on  the  business  of  an  insurance  agent,  broker  or  adjuster.  The  Superin- 
tendent is  required  by  the  Act  to  pass  upon  the  qualifications  of  and  licence 
insurance  agents,  brokers  and  adjusters  and  to  supervise  such  persons  or  cor- 
porations, with  respect  to  rebating,  handling  trust  funds,  payment  of  com- 
missions and  other  matters.  Part  XIV  further  sets  out  conditions  for  the  revo- 
cation of  a  licence  and  requires  the  Superintendent  to  investigate  and 
conduct  a  hearing  prior  to  the  suspension  of  a  licence,  or  the  refusal  to  li- 
cence or  renew  licence. 

Part  XIV  is  presently  under  review  by  the  Superintendent  and  the  Min- 
ister following  concerns  about  the  role  of  broker  and  adjuster,  expressed  by 
Mr.  Douglas  Carruthers  (now  Justice  Carruthers)  in  his  1974  Insurance 
Studies  and  by  the  Select  Committee  in  its  First  Report  on  Automobile  In- 
surance. Current  provisions  in  Part  XIV  and  some  of  the  proposals  for 
change  have  already  been  discussed  in  part  in  Chapter  5  of  this  Report. 

Licences  are  issued  for  a  period  of  one  year  and  are  renewable  by  an- 
nual application.  In  its  most  recent  submission  before  the  Committee,  the 
Association  of  Insurance  Agents  and  Brokers  of  Ontario  expressed  concern 
regarding  instances  where  an  agent  or  broker  neglects  to  submit  renewal  ap- 
plication forms  for  continuing  his  licence,  but  continues  to  operate  as  an 
agent  or  broker.  There  appears  to  be  a  failure  on  the  part  of  insurers  to  check 
whether  the  licence  of  the  agent  or  broker  they  deal  with  has  been  renewed 
and  on  the  part  of  the  Department  of  Insurance  to  take  punitive  action. 

2.  Disagreements  Over  Claims  Under  the  Insurance  Contract 

The  Superintendent  does  not  have  any  authority  under  the  Act  to  settle 
disputes  and  can  only  attempt  to  encourage  an  amicable  settlement  between 
the  consumer  and  the  insurer.  However,  Section  102  of  the  Act  establishes  a 
procedure  for  settlement  of  disagreements  between  the  insured  and  the  in- 
surer. This  Section  provides  that  the  insured  and  the  insurer  each  appoint  an 
appraiser  and  the  two  appraisers  so  appointed  will  appoint  an  'umpire' .  The 
responsibilities  and  duties  of  the  'umpire',  although  not  so  stated  in  the  Act, 
are  governed  by  provisions  of  The  Arbitration  Act  in  Ontario.  The  Insurance 
Act  fails  to  provide  explicitly  the  details  for  an  arbitration  process  in  respect 
of  disagreements  concerning  the  insurance  contract. 

3.  Business  Practices 

Reference  was  made  previously  in  this  chapter  and  in  Chapter  5  to  the 
provisions  in  Part  XVIII  of  the  Act  concerning  unfair  and  deceptive  acts  and 
practices  in  the  business  of  insurance.  Part  XVIII,  incorporating  Sections 
388  and  389  of  The  Insurance  Act,  prohibits  the  insurance  company,  as  well 
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as  other  persons  engaged  in  the  business  of  insurance  from  engaging  in  "any 
unfair  or  deceptive  act  or  practice  in  the  business  of  insurance".  This  Part  of 
the  Act  requires  the  Superintendent  to  ensure  that  laws  regarding  insurance 
practices  are  carried  out  and  it  gives  him  the  authority  to  determine  whether 
such  acts  or  practices  have  occurred  and  to  order  the  person  implicated  in 
such  practices  to  cease  engaging  in  the  business  of  insurance. 

Of  the  nine  acts  or  practices  defined  in  this  section  as  unfair  or  decep- 
tive, five  refer  to  selling  practices  that  might  result  in  misrepresentation  of  a 
policy  of  insurance,  in  an  inducement  to  insure  or  in  charges  to  the  insured 
in  excess  of  the  sales  commission.  The  final  clause  defines  as  unfair  any 
practice  that  results  in  unreasonable  delay  or  resistance  to  the  fair  adjustment 
and  settlement  of  claims.  The  acts  or  practices  defined  in  the  Act  as  unfair  or 
deceptive  are  not  all-inclusive  so  that  the  Superintendent  is  able  to  determine 
based  on  his  own  judgment  what  constitutes  such  behaviour. 

In  its  First  Report,  the  Committee  made  the  following  observations  and 
recommendations  dealing  with  this  matter: 

"The  Committee  is  also  concerned  that  the  present  Act  puts  the  Super- 
intendent in  the  position  of  being,  in  a  sense,  legislator,  prosecutor  and 
judge  in  certain  circumstances.  A  specific  example  of  this  occurs  in 
Part  XVIII  of  the  Act  where  the  Superintendent,  by  the  making  of  in- 
house'  rules,  is  able  to  some  extent  to  determine  what  constitutes  unfair 
and  deceptive  acts  and  practices  in  the  business  of  insurance.  His  Of- 
fice is  then  authorized  to  investigate  persons  engaged  in  the  business  of 
insurance  to  determine  whether  they  are  involved  in  such  a  practice. 
The  Superintendent  is  also  empowered  to  hold  hearings,  to  make  deci- 
sions and  to  issue  stop  orders." 

"The  Committee  recommends  that  the  Superintendent  no  longer  be  put 
in  the  position  where  he  or  his  officials  appear  to  be  legislator,  inves- 
tigator, prosecutor  and  judge  in  relation  to  their  supervisory  and  regula- 
tory function."1 

4.  Marketing  through  Group  Plans  of  Insurance 

The  Insurance  Act,  in  Section  95(3)  provides  the  Lieutenant  Governor 
in  Council  with  the  legal  authority  to  make  regulations, 

"(c)  governing  group  insurance  contracts  or  schemes,  or  any  class  thereof 
including  prescribing  and  regulating  their  terms  and  conditions,  quali- 
fications for  membership  in  groups  and  regulating  the  marketing  of 
group  insurance  contracts  and  schemes;" 

At  the  present  time,  no  regulations  have  been  adopted  in  regard  to  group 
plans  although  guidelines  related  to  group  marketing  of  automobile  insur- 

1 .  First  Report  on  Automobile  Insurance,  page  208. 
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ance  were  issued  by  the  Office  of  Superintendent  in  1969.  These  guidelines 
are  presented  in  Appendix  H. 

Further  reference  to  group  plans  is  made  in  the  Act  in  regard  to  the  rates 
charged  for  automobile  insurance.  Section  363  of  the  Act,  referred  to  in  the 
guidelines,  prohibits  the  charging  of  preferential  rates  for  a  group  of  persons 
that  result  in  a  lower  cost  to  an  individual  in  such  a  group  than  such  individ- 
ual would  have  had  to  pay  if  insured  individually.  The  provisions  of  Section 
365  would  also  appear  to  apply  to  the  situation  of  group  rating.  Section  365, 
which  prohibits  unfair  discrimination  in  rates  between  risks  of  essentially 
the  same  physical  hazards  in  the  same  territorial  classification  and  unfair 
discrimintion  in  the  application  of  like  charges  or  credits,  however,  is  un- 
proclaimed.  As  already  noted,  the  provisions  in  Section  363  applies  only  to 
automobile  insurance  so  that  group  pricing  practices  are  presenting  allowed 
in  regard  to  group  sales  in  other  lines  of  general  insurance. 

The  Superintendent  in  Ontario,  along  with  other  Provincial  Superin- 
tendents, has  called  for  filing  of  any  group  or  mass  merchandising  scheme  to 
permit  monitoring  of  group  sales  to  determine  what  regulations  might  be 
needed  to  govern  this  marketing  approach. 


G.  INVESTIGATION  OF  PROBLEMS 

In  regard  to  both  licencing  and  compliance  with  Part  XVIII,  the  Super- 
intendent has  expressed  concern  about  the  length  of  time  required  to  inves- 
tigate problems,  arrange  and  hold  hearings  and  obtain  a  satisfactory  resolu- 
tion of  the  matters  before  him.  There  are  no  regulations  with  respect  to  the 
conduct  of  hearings  or  the  appropriate  time  frame  for  their  completion.  Be- 
cause of  the  length  of  investigations  and  the  fact  that  the  public  may  not  be 
adequately  protected  should  an  insurer's  operations  be  disrupted  by  a  licence 
suspension  or  a  stop  order  under  authority  of  Part  XVIII,  the  process  of 
hearings  may  be  inappropriate  to  resolve  any  problems  which  are  not  of  a 
significant  nature.  Similarly,  there  is  a  reluctance  on  the  part  of  the  Superin- 
tendent to  undertake  proceedings  to  revoke  the  licence  of  an  agent  or  broker 
for  possibly  deceptive  or  unfair  acts  because  of  the  requirement  for  a  lengthy 
process  of  investigations  and  hearings. 

Because  they  are  infrequently  enforced,  the  stop  order  provisions  under 
Part  XVIII  and  the  threat  of  licence  suspension  may  not  be  real  deterrants  to 
certain  industry  practices,  which  fall  short  of  being  deceptive,  but  which 
may  nevertheless  be  against  the  consumer's  interest.  However,  there  is  no 
intermediate  form  of  disciplinary  action  defined  in  the  Act  to  be  taken 
against  agents,  broken  id  insurers  who  commit  an  'offence'  against  the 
Act  or  the  public  interest — other  than  the  threat  of  suspending  or  cancelling 
the  licence.  As  a  result,  the  Superintendent  may  be  unable  sometimes  to  deal 
effectively  with  minor  transgressions  that  are  not  in  the  public  interest. 
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The  Superintendent  may,  with  the  authority  of  Section  18  of  the  Act, 
publish  from  time  to  time  any  notices,  reports,  decisions  or  other  matters 
considered  by  him  to  be  in  the  public  interest,  subject  to  Section  90  regard- 
ing privileged  information.  Publication  of  such  information  may  bring  prob- 
lem areas  to  public  attention  and  thereby  result  in  improvement  or  resolution 
of  the  problem.  An  analysis  of  complaints  is  an  example  of  information, 
which,  if  made  public,  might  result  in  corrective  action  being  taken. 

An  investigation  unit  is  set  up  in  the  Office  of  the  Superintendent  to  ex- 
amine possible  cases  of  non-compliance  with  The  Insurance  Act.  The  An- 
nual Report  of  the  Superintendent  indicates  that,  in  1976,  96  investigations 
were  initiated.  The  position  of  these  and  other  investigations  referred  from 
the  previous  year  was  as  follows: 

Court  Action  1 1 

Administrative  Hearing  8 

Licence  Termination  21 

Cautions  5 

Cease  and  Desist  Orders  3 

Unfounded  42 

Still  under  Investigation  14 

Of  the  21  licence  terminations,  all  involved  the  suspension  of  an 
agent's,  broker's  or  adjuster's  licence;  some  were  temporary  suspensions. 

H.  SERVICES  TO  THE  PUBLIC 

An  important  responsibility  of  the  Superintendent,  who  is  appointed  to 
act  in  the  public  interest,  is  to  provide  services  to  the  public  such  as  inves- 
tigation of  complaints,  answering  enquiries  and  responding  to  requests  for 
information.  The  Superintendent's  Office  receives  numerous  complaints 
from  consumers  in  connection  with  their  disputes  with  insurance  companies. 
Complaints  officers  currently  handle  approximately  10,000  telephone 
queries  each  year  concerning  all  forms  of  insurance,  of  which  2,000  develop 
to  written  complaints.  About  three-quarters  of  actual  complaints  regarding 
general  insurance  concern  automobile  insurance.  An  analysis  by  the  Super- 
intendent's Office  of  these  complaints  in  the  property  and  casualty  sector  of 
general  insurance  was  provided  earlier  in  Chapter  4. 

In  addition  a  pilot  study  has  been  conducted  by  the  Office  to  classify 
complaints  and  produce  a  ranking  of  companies  relating  complaints  to  pre- 
mium volume.  The  pilot  study  intends  first  to  identify  companies  with  a  per- 
sistently high  complaint  level  so  they  can  be  informed  of  their  high  ranking 
and  can  be  requested  to  improve  their  operations.  Secondly  the  study  intends 
to  highlight  problem  areas  related  to  special  risks  such  as  dump  trucks,  taxis 
or  high  risk  drivers  or  to  inadequate  capacity  in  certain  territories.  It  is  felt 
by  the  Office  that,  given  evidence  of  the  extent  of  certain  problems  through 
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a  routine  internal  analysis  of  complaints,  corrective  action  can  be  initiated  to 
the  benefit  of  the  consumer. 

While  the  Office  of  the  Superintendent  also  responds  to  consumer  en- 
quiries and  requests  for  information,  its  activities  in  educating  and  inform- 
ing the  public  with  respect  to  insurance  matters  are  limited.  For  example, 
the  Ministry  of  Consumer  and  Commercial  Relations,  of  which  the  Office  of 
the  Superintendent  of  Insurance  is  a  department,  provides  pamphlet  material 
regarding  various  aspects  of  automobile  and  personal  property  insurance. 
The  Committee  has  noted  one  specific  effort  of  the  Ministry  to  identify 
"Ontario  Consumer  Issues''  in  a  household  survey  first  conducted  in  April 
1978.  Among  many  other  matters,  consumers  were  asked  about  their  buying 
habits  for  insurance  and  their  experience  with  getting  claims  settled  fairly. 
The  Committee  commented  earlier  in  this  Report  on  the  nature  and  some  of 
the  results  of  this  survey.1  The  Ministry  intends  to  conduct  a  similar  survey 
at  a  later  date,  with  the  first  survey  acting  as  a  benchmark  against  which 
changes  can  be  noted. 


1.   Supra,  page  49. 
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PART  III 

OBSERVATIONS  ON  THE  GENERAL  INSURANCE  SYSTEM 


CHAPTER  7 
The  General  Insurance  Industry  and  Government  Supervision 

A.  OBSERVATIONS  ON  THE  GENERAL  INSURANCE  SYSTEM 

Having  completed  its  review  of  the  property  and  casualty  sector  and  the 
automobile  sector  of  the  general  insurance  industry,  the  Committee  made  a 
number  of  observations,  many  of  which  are  considered  in  greater  detail  in 
the  remainder  of  this  Report.  These  observations,  some  of  which  are  based 
on  the  background  material  in  Part  II,  are  summarized  below  in  random 
order. 

1.  About  Insurance 

—  Insurance  is  essential  in  many  instances. 

—  There  is  a  continuing  need  for  finding  ways  to  cope  with  a  changing  risk 
environment. 

—  Insurance  is  different  from  most  other  products  in  that  it  is  intangible. 
Tangible  benefits  are  received  by  only  a  small  proportion  of  insureds. 

—  Insurance  is  priced  differently  from  most  other  products,  based  on  pre- 
diction rather  than  on  actual  production  costs. 

—  Insurance  is  a  pass-through  system  but  it  fails  to  work  if  costs  are  too 
high — that  is,  it  is  not  worthwhile  to  insure  if  costs  become  very  high. 

2.  About  Consumer  Expectations  and  Needs 

—  The  consumer  needs  assistance  in  making  his  insurance  purchase  and  in 
submitting  his  claim. 

—  The  consumer  wants  a  reliable  product;  he  wants  protection  against  in- 
solvencies. 

—  The  consumer  expects  insurance  to  be  available. 

—  The  consumer  wants  to  pay  the  least  cost  for  the  coverage  he  needs.  He 
expects  the  price  he  pays  is  fair  relative  to  other  risks  of  a  similar  na- 
ture. 

—  The  consumer  expects  to  be  able  to  buy  the  coverage  best  suited  to  his 
needs.  He  expects  to  receive  competent  advice  to  assist  him  in  his  choice 
of  coverage. 

—  The  consumer  may  be  willing  to  trade  less  service  for  a  lower  cost. 

—  The  consumer  wants  ready  access  to  someone  who  will  answer  his  ques- 
tions when  they  arise. 
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—  The  consumer  expects  to  be  treated  in  a  competent  and  responsible  man- 
ner by  the  people  who  sell  him  insurance  and  settle  his  claim. 

3.  About  the  Industry  and  Government  Supervision 

—  The  primary  concern  of  the  Superintendents  of  Insurance  is  with  the  sol- 
vency of  insurance  companies. 

—  The  Federal  and  Ontario  Superintendents  share  the  responsibility  for 
monitoring  the  solvency  of  companies  doing  business  in  Ontario,  with 
the  Ontario  Superintendent  relying,  in  most  instances,  on  the  financial 
review  and  tests  applied  by  his  Federal  counterpart. 

—  The  concern  of  the  Superintendents  primarily  with  solvency  may  inad- 
vertantly result  in  some  cost  to  the  consumer.  The  preservation  of  finan- 
cial stability  demands  that  cushions  be  built  into  the  insurance  system 
when  may  not  result  in  a  minimum  cost  of  insurance  to  the  consumer. 

—  The  Superintendent  in  Ontario  continues  to  rely  principally  on  moral  sua- 
sion to  resolve  problems  in  the  industry,  backed  by  the  implied  threat  that 
unproclaimed  sections  of  The  Insurance  Act,  extending  his  authority, 
could  be  proclaimed  if  moral  suasion  fails. 

—  There  are  differing  emphases  put  on  the  reporting  and  filing  of  various 
pieces  of  information  with  the  Superintendent.  For  example,  while  auto- 
mobile insurers  routinely  file  information  such  as  rate  manuals  and  rate 
calculations,  information  on  other  lines  of  general  insurance  is  not  pro- 
vided in  a  similar,  consistent  fashion. 

—  There  are  inconsistencies  in  the  Superintendent's  involvement  in  the 
gathering  of  loss  statistics  for  various  types  of  general  insurance:  report- 
ing according  to  a  uniform  statistical  plan  is  mandatory  in  automobile 
lines  but  not  in  property  and  casualty  lines. 

—  Substantial  financial  information  is  collected  by  the  Superintendents  of 
Insurance  but  the  reporting  requirements  of  the  Ontario  and  Federal  De- 
partments of  Insurance  differ  in  some  respects.  The  reporting  require- 
ments and  the  compilation  of  industry  data  are  not  coordinated  at  the 
present  time. 

—  While  the  financial  reporting  requirements  of  the  Superintendents  of  In- 
surance are  extensive,  they  fail  to  capture  information  concerning  a 
number  of  aspects  of  the  industry's  operations,  in  particular: 

—  overall  profitability; 

—  profitability  by  various  lines  of  insurance  and  by  various  geographic 
regions; 

—  elements  of  operating  cost,  including  selling,  claims  adjusting  and 
various  administrative  costs;  and 

—  differences  in  operating  costs  among  various  lines  of  insurance. 
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The  general  insurance  industry  in  this  Province  is  relatively  unconcen- 
trated  and  the  insurance  buying  public  has  a  wide  choice  of  insurance 
suppliers,  except  in  the  more  specialized  or  difficult  to  rate  lines  of  insur- 
ance. 

It  is  apparent  that  there  are  wide  fluctuations  in  the  annual  profits  earned 
by  individual  companies  and  the  industry  as  a  whole.  The  strength  and 
commitment  of  the  industry  in  this  Province  today  demonstrates  that  on 
average  profits  have  been  adequate  or  at  the  least  are  expected  to  be  so  in 
the  future. 

The  industry's  investment  policies  appear  to  lack  innovation;  in  fact, 
many  insurers  have  not  even  taken  advantage  of  the  present  limits  as  laid 
down  in  legislation. 

There  have  been  periods  of  time  over  the  last  two  decades  when  the  in- 
surance buying  public  in  various  areas  has  had  difficulty  obtaining  cover- 
age or  the  type  of  coverage  they  want. 

In  certain  lines  of  insurance  or  for  certain  risks,  the  industry  appears  to 
experience  difficulty  in  basing  its  rates  striclty  on  objective  criteria. 

In  personal  lines  of  coverage,  the  insurance  industry  has  made  little  use 
of  individual  risk  characteristics,  such  as  general  maintenance  of  pre- 
mises and  so  on,  in  determining  insurance  rates  but  rather  has  relied  on 
group  characteristics. 

The  general  insurance  industry  has  tended  to  rely  on  traditional  ways  of 
doing  business.  It  is  only  recently  that  it  has  attempted  to  become  more 
innovative  in  its  efforts  to  respond  to  perceived  consumer  concerns. 

The  industry  has  tended  to  continue  using  traditional  operating  and  mar- 
keting methods.  Progress  in  improving  efficiency  has  only  recently 
begun  to  be  apparent. 

There  is  a  general  problem  of  communication  throughout  the  industry. 
Many  consumers  do  not  understand  the  insurance  process;  this  causes 
frustration  and  misunderstandings. 

The  insurance  product  and  the  marketing  system  do  not  allow  the  con- 
sumer to  price  shop  easily. 

The  industry  as  a  whole  does  not  provide  the  consumer  with  ready  access 
to  a  well-publicized  enquiry  and  complaint  handling  service.  Efforts  in 
this  regard  are  presently  fragmented;  they  are  sometimes  undertaken  at 
the  initiative  of  individual  companies. 

The  industry  supports  many,  varied  efforts  with  regard  to  educational 
and  training  programmes  for  participants  in  the  general  insurance  in- 
dustry. Encouragement  of  participation  in  these  programmes  still  appears 
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to  be  fragmented.  There  does  not  appear  to  be  sufficient  emphasis  on 
continuing  education. 

—  There  are  inconsistencies  in  the  licencing  by  the  government  of  many 
persons  in  the  industry  who  are  apparently  doing  much  the  same  work. 

—  There  is  evidence  of  considerable  concern  with  the  various  aspects  of 
loss  prevention.  However,  efforts  at  loss  control  are  fragmented  among 
government  agencies,  insurance  companies,  agents,  brokers  and  individ- 
uals. There  is  little  evidence  of  coordination  commensurate  with  the  ap- 
parent importance  attached  to  loss  prevention. 

A  number  of  the  observations  above  reflect  concerns  regarding  the  way 
in  which  the  insurance  system  operates.  Others  point  out  inconsistencies  in 
the  extent  of  the  government  presence  in  overseeing  the  industry.  Further 
observations  relate  to  consumer  needs  and  the  consumer's  ability  to  under- 
stand the  insurance  process.  Drawn  together,  these  observations  indicate  the 
need  for  a  rationalization  of  the  government's  presence  in  monitoring  and 
fostering  industry  efforts  to  serve  the  public  interest.  They  also  indicate  that 
the  industry  can  do  more  to  meet  its  obligations  to  the  consumer  through  in- 
novation and  re-examination  of  its  traditional  functions. 

B.  GUIDELINES  FOR  THE  GOVERNMENT  PRESENCE 

With  the  preceding  observations  in  mind  and  its  review  of  the  industry 
complete, 

7. 1  The  Committee  concludes  unanimously  that  there  is  a  continuing  need 
for  a  government  presence  in  the  general  insurance  industry.  Govern- 
ment supervision  of  the  insurance  system  is  necessary  to  protect  the 
public  interest  both  because  of  the  nature  of  the  risk  environment  affect- 
ing the  public  and  because  of  the  essential  yet  intangible  nature  of  the 
insurance  product  itself. 

In  consideration  of  the  need  for  a  continuing  government  presence  in 
the  general  insurance  industry,  the  Committee  approached  its  detailed  delib- 
erations by  establishing  initially  some  general  guidelines  on  which  its  spe- 
cific conclusions  and  recommendations  would  be  based.  The  Committee  de- 
termined that: 

7.2  Three  key  guidelines  should  define  the  nature  of  the  government's  pres- 
ence: 

a)  The  government  presence  in  the  insurance  industry  should  devote 
explicit  attention  to  the  consumer's  needs. 

b)  The  government  presence  should  not  unduly  burden  the  private  in- 
surance industry  by  over-regulation. 

c)  The  private  insurance  industry  must  demonstrate  its  commitment  to 
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providing  protection  against  risks  at  a  reasonable  price  to  all  citizens 
of  the  Province  of  Ontario. 

More  specifically,  the  Committee  has  reached  the  consensus,  first,  that 
both  government  and  industry  must  direct  their  efforts  more  toward  identify- 
ing and  meeting  consumer  needs.  This  emphasis  on  a  broader  definition  of 
consumer  needs  and  services  should  be  balanced  with  continuing  emphasis 
on  protection  for  the  consumer  through  the  testing  of  the  financial  solvency 
of  insurers. 

Secondly,  the  Committee  has  concluded  that  the  private  insurance  in- 
dustry should  not  be  unduly  burdened  by  government  regulation.  Since  in- 
surance serves  a  social  purpose  in  coping  with  the  risk  environment,  it  pre- 
sents to  private  enterprise  a  widespread  market  opportunity  to  fill  the  de- 
mand for  protection  against  risks.  The  government,  in  ensuring  that  a  social 
need  is  met,  must  be  satisfied,  however,  that  the  private  insurance  industry 
is  meeting  the  demand  for  protection  adequately.  If  the  government  is  not  so 
satisfied,  it  can  then  decide  whether  it  should: 

—  foster  improvements  in  the  industry-operated  insurance  system, 

—  regulate  the  actions  of  the  industry  in  varying  degrees  short  of  dis- 
couraging its  existence,  or 

—  meet  the  need  for  protection  through  a  publicly  administered  insur- 
ance mechanism. 

In  its  Second  Report,  the  Committee  reached  agreement  that  competi- 
tion in  the  industry  should  be  encouraged.  After  its  review  of  the  entire  gen- 
eral insurance  industry,  the  Committee  continues  to  believe  that  the  industry 
is  capable  of  striving  to  meet  consumer  needs  through  competition. 

The  Committee  therefore  concludes  that  the  role  of  the  government 
presence  should  be  primarily  to  oversee  the  way  in  which  competition  func- 
tions, in  order  to  satisfy  the  consumer  that  lack  of  strict  regulation  is  not  re- 
sulting in  industry  practices  contrary  to  the  public  interest.  At  the  same  time, 
as  a  general  principle,  the  Committee  concludes  that  the  exercise  of  govern- 
ment supervision  should  not  impose  a  burden  on  competition  which  is  not 
necessary  or  appropriate  to  furthering  the  public  interest  and  protecting  poli- 
cyholders. 

Third,  in  giving  consideration  to  the  responsibilities  of  the  private  in- 
surance industry,  it  is  recognized  by  the  Committee  that  the  main  role  of  the 
general  insurance  industry  is  providing  the  insurance  product  and  in  so 
doing  its  principal  functions  are: 

—  to  provide  a  means  of  pooling  risks — so  that  the  premiums  of  the 
many  will  be  available  to  pay  the  losses  of  the  few,  and 

—  to  determine  the  premiums  each  insured  must  pay  based  on  the  de- 
gree of  risk  each  imposes  on  the  insurance  system. 
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It  is  also  recognized  that,  in  theory,  the  general  insurance  industry  cannot  be 
expected  to  exceed  its  principal  functions  and  assume  social  responsibilities 
that  belong  in  the  general  public  domain. 

The  Committee  nevertheless  believes  that  so  long  as  the  general  insur- 
ance industry  remains  in  the  private  sector,  it  must  be  prepared  to  conduct  its 
affairs  in  a  manner  that  as  well  gives  due  recognition  to  the  responsibility  of 
providing  protection  against  insurable  risks  at  a  "reasonable  price  to  all  citi- 
zens" of  the  Province  of  Ontario  wishing  insurance  coverage.  With  the 
commitment  of  the  general  insurance  industry  to  this  responsibility,  the  role 
of  the  government  presence  can  be  kept  at  a  minimum — to  oversee  but  not  to 
interfere. 

In  summary,  the  guidelines  set  out  in  this  section  form  the  framework 
for  the  Committee's  more  detailed  consideration  of  the  government  presence 
and  the  corresponding  responsibilities  and  functions  of  the  Superintendent's 
Office.  These  two  topics  were  deferred  by  the  Committee  until  completion 
of  its  study  into  the  entire  general  insurance  field  and  are  therefore  in  part 
the  subject  of  the  following  section  of  this  Chapter.  In  regard  to  the  topic  of 
the  Office  of  the  Superintendent,  the  Committee  wishes  to  establish,  prior  to 
outlining  its  observations  in  the  next  section  on  the  form  of  government 
presence,  the  following  additional  guideline: 

7.3  In  identifying  the  need  for  a  rationalization  of  the  government's  pres- 
ence in  monitoring  and  fostering  industry  efforts  to  serve  the  public  in- 
terest, it  is  not  the  intent  of  the  Committee  that  the  process  of  rational- 
ization should  entail  any  immediate  restructuring  of  the  Office  of  the 
Superintendent.  Rather,  the  Committee's  recommendations  in  regard  to 
the  Office  should  be  considered  in  the  context  of  refining  the  joint  ef- 
forts of  the  industry  and  the  Superintendent's  Office  with  the  intent  that 
there  would  be  no  additional  expenditure  of  public  funds  and  no  addi- 
tional staff  requirements. 

C.  OBSERVATIONS  ON  THE  FORM  OF  GOVERNMENT 
PRESENCE 

The  Committee  has  concluded,  in  the  context  of  the  general  insurance 
industry  as  a  whole,  that  the  role  of  the  government  presence  in  this  industry 
should  be  primarily  to  oversee  the  way  in  which  competition  functions.  In 
giving  consideration  to  the  most  appropriate  form  of  government  presence, 
the  persistent  thrust  in  the  Committee's  deliberations  has  been  to  attempt  to 
provide  a  better  balance  between  the  two  following  activities: 

—  Those  activities  of  the  Office  of  the  Superintendent  which  ensure  that 
Ontario  consumers  are  obtaining  the  "best  value"  for  their  insurance 
premium  dollar. 

—  Those  activities  of  the  Office  of  the  Superintendent  which  are  intended  to 
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ensure  that  consumers'  insurance  claims,  when  they  are  presented,  will 
in  fact  be  paid. 

Essentially,  the  first  set  of  activities  are  intended  to  ensure  that  insur- 
ance products  are  provided  by  the  industry  which  are  suitable  and  readily 
available  to  meet  consumers1  risk  protection  requirements  and  that  these  in- 
surance products  are  offered  at  a  price  which  bears  a  reasonable  proportion- 
ality to  cost.  As  the  Committee  has  observed  in  its  Second  Report,  the  sec- 
ond set  of  activities,  encompassing  the  surveillance  of  insurance  company 
solvency,  traditionally  appears  to  have  received  greater  attention  than  the 
first,  from  both  the  Ontario  and  Federal  Superintendents  of  Insurance. 

The  Committee's  observations  on  the  form  of  government  presence  are 
outlined  under  the  following  headings: 

1 .  Surveillance  of  the  Effectiveness  of  Competition  in  Insurance  Markets; 
and 

2.  Surveillance  of  Insurance  Company  Solvency. 

The  observations  in  this  Report  on  competition  and  solvency  are  based  upon 
the  Committee's  previous  recommendations  contained  in  its  Second  Report1 
and  upon  the  further  study  of  these  matters  which  are  described  in  Appen- 
dices I  and  J  to  this  Report. 

1.  Surveillance  of  the  Effectiveness  of  Competition  in  Insurance 
Markets 

In  order  to  ensure  that  Ontario  consumers  are  obtaining  the  "best 
value"  for  their  insurance  premium  dollar,  the  Committee  in  its  Second  Re- 
port considered  three  major  methods  of  regulating  automobile  insurance 
rates,  which  are  as  follows: 

1 .  A  rigid  rate  regulation  system  under  which  a  governmental  authority 
fixes  maximum  rates,  exact  rates  or  a  range  of  rates  and  these  govern  the 
charges  that  may  be  made  for  the  various  categories  of  risk. 

2.  A  form  of  prior  approval  system  wherein  insurers  must  apply  for  ap- 
proval of  all  rate  changes  before  the  rates  can  be  put  into  effect. 

3.  Use  of  a  body  of  regulations  designed  to  monitor  and  perpetuate  fully 
competitive  marketing  conditions  which  in  themselves  are  expected  to 
minimize  premiums.  This  approach  is  termed  tkopen  competition  rate 
regulation". 

In  its  Second  Report  on  the  automobile  insurance  industry,  the  Com- 
mittee concluded  that: 

"...  open  competition  rate  regulation  is  the  form  of  automobile  insur- 

1 .  Second  Report  on  Automobile  Insurance,  page  109  ff. 
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ance  regulation  which  is  best  suited  to  the  present  market  conditions  in 
the  Province  of  Ontario."1 

This  concept  of  regulation  is  based  on  the  premise  that  the  mechanisms  of  a 
competitive  market  place  are  likely  to  provide  the  best  safeguards  for  de- 
livery of  the  insurance  product  at  a  price  which  bears  reasonable  proportion- 
ality to  cost  and  normal  rates  of  return.  It  envisages  a  minimum  level  of  mar- 
ket interference  by  regulators  and  then  only  in  those  situations  where  regula- 
tors believe  that  normal  competitive  mechanisms  are  absent  or  impaired.  In 
theory,  this  concept  envisages  that  regulators  will  monitor  the  effectiveness 
of  competition  by  a  series  of  economic  tests  of  the  market  place. 

In  its  further  consideration  and  study  outlined  in  Appendices  I  and  J, 
the  Committee  has  examined  the  appropriateness  of  reinforcing  its  observa- 
tion regarding  kkopen  competition  rate  regulation"  for  automobile  insurance 
and  extending  it  to  other  forms  of  general  insurance  in  Ontario  in  the  broader 
sense  of  ik monitoring  the  effectiveness  of  competition"  in  meeting  the 
whole  spectrum  of  public  interest  objectives.  Needless  to  say,  the  Commit- 
tee's current  investigations  and  study  into  the  concept  of  Vk monitoring  the  ef- 
fectiveness of  competition"  must  be  augmented  to  substantiate  the  utility  of 
this  regulatory  mode  and  to  identify  the  difficulties  which  may  be  contained 
therein.  The  direction  of  this  form  of  government  presence,  however,  is 
clear  in  its  emphasis  on  consumer  needs  and  cost  efficiency.  The  Committee 
recognizes  that  studies  in  this  direction  in  Ontario  may  be  of  interest  to  the 
other  Provinces  in  the  future,  perhaps  out  of  necessity  because  of  the  cost 
implications  associated  with  other  forms  of  rate  regulation  as  the  market  and 
the  industry  continue  to  grow. 

It  is  evident  to  the  Committee  that  the  rapidly  growing  and  changing 
market  place  in  Ontario,  together  with  an  ever  increasing  consumer  aware-, 
ness  and  expectation,  requires  a  government  presence  in  this  Province  which 
is  highly  sensitive  to  change  and  which  can  manage  by  exception,  in  that  its 
limited  resources  can  focus  quickly  on  and  provide  solutions  to  market  defi- 
ciencies. While  this  requirement  may  have  been  apparent  in  the  past,  it  will 
become  increasingly  important  in  the  future,  as  will  the  need  to  demonstrate 
publicly  the  effectiveness  of  the  regulatory  system,  both  to  the  Legislature, 
by  means  of  annual  reporting  mechanisms,  and  to  the  public  at  large, 
through  the  fostering  of  efficient  industry  marketing  practices,  claims  settle- 
ment procedures  and  a  publicly  perceived  fairness  in  rate  setting. 

7.4  The  Committee  concludes  that  new  directions  toward  satisfying  the 
public  that  their  interests  are  being  met,  must  be  formally  recognized  in 
insurance  regulation  in  the  Province  of  Ontario.  In  this  regard,  the 
Committee  has  considered  a  regulatory  system  which  would  monitor 
the  effectiveness  of  competition  in  insurance  markets  and,  in  the  Sec- 
ond Report,  found  this  system  to  be  the  form  of  automobile  insurance 

I.   Ibid.;  page  119. 
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regulation  best  suited  to  the  present  market  conditions  in  the  Province  in 
Ontario.  As  a  method  of  regulation,  it  relies  on  the  existence  of  a  com- 
petitive market  as  the  best  means  of  ensuring  an  insurance  system  that 
serves  the  public  interest.  It  requires  that  the  market  place  be  monitored 
on  a  formal,  ongoing  basis  to  ensure  that  it  retains  its  competitive 
characteristics. 

7.5  The  Committee  concludes  that  the  monitoring  of  the  effectiveness  of 
competition  is  equally  applicable  and  appropriate  as  a  regulatory  mode 
in  other  than  automobile  fields  of  general  insurance. 

The  Committee  has  in  broad  terms  looked  at  the  details  of  a  system  of 
monitoring  the  effectiveness  of  competition  that  may  be  appropriate  for  On- 
tario. In  so  doing,  the  Committee  has  examined  the  concept  of  "open  com- 
petition rate  regulation"  as  developed  in  the  United  States.  This  concept  is 
still  in  an  evolutionary  stage,  but  this  evolutionary  status  only  enhances  the 
opportunity  for  new  developments  in  Ontario.  While  much  can  be  learned 
and  applied  from  the  United  States'  experience,  Ontario's  differing  em- 
phases and  requirements  may  permit  a  greater  degree  of  effectiveness  in 
monitoring  competition  than  can  be  achieved  realistically  in  the  United 
States.  The  smaller  market  place  and  the  smaller  number  of  competing  com- 
panies augment  this  view. 

In  considering  the  design  of  a  formal  system  suited  to  the  environment 
in  this  Province,  it  is  recognized  that  it  might  take  several  years  to  develop  a 
reporting  data  base  and  the  judgmental  assessment  capability  with  which  the 
effectiveness  of  competition  can  begin  to  be  monitored.  In  the  interim,  the 
Office  of  the  Superintendent  of  Insurance  could,  pending  further  internal 
analysis  of  the  detailed  requirements,  begin  to  require  that  data  be  reported 
which  would  satisfy  the  requirements  of  the  monitoring  tests  developed  in 
the  United  States  by  the  National  Association  of  Insurance  Commissioners 
(N.A.I.C.).  Specifically,  data  would  be  required  corresponding  to  perfor- 
mance indicators,  structural  indicators  and  conduct  tests  as  described  below. 
Further  reference  to  the  nature  of  these  indicators  and  tests  and  their  applica- 
bility in  Ontario  is  provided  in  Appendix  J. 

a)  Performance  Indicators 

1 .  General  insurance  profitability,  by  line  for  all  lines,  country-wide. 

2.  Comparison  of  inter-industry  rates  of  return. 

3.  Operating  profit  by  line  of  general  insurance  for  Ontario. 

These  three  tests  could  likely  be  accommodated  in  Ontario  with  cer- 
tain revisions  to  the  present  "S-9"  Reports1  and  references  to  published 
statistics  for  the  relative  profitability  of  similar  industries.  Full  compli- 
ance by  those  insurers  presently  writing  in  Ontario  would  be  necessary 

1 .   Supra,  page  88. 
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and,  in  addition  to  their  all  Canada  results  presently  reported,  similar  re- 
sults would  be  required  by  major  product  line  for  their  Ontario  writings. 

4.  Variation  in  rates. 

5.  Independence  in  pricing. 

6.  Price  changes  per  company  per  year. 

The  Superintendent's  Office  presently  performs  a  survey  of  automo- 
bile insurance  rates  periodically  throughout  the  year.  A  well  conceived 
and  more  extensive  periodic  survey,  together  with  the  capability  for  com- 
puter analyses,  could  capture  from  the  insurers  the  data  which  would  sat- 
isfy the  latter  three  tests. 

b)  Structural  Indicators 

1 .  Concentration  ratios  by  line. 

2.  Market  share  ranking  by  line. 

These  data  are  presently  readily  available  from  analyses  of  the  an- 
nual financial  and  statistical  returns  of  insurers  and  from  the  Superintend- 
ent's Annual  Report,  at  least  on  the  basis  of  broadly  defined  product 
class  groupings. 

3.  Entries  and  exits. 

With  concise  definition  of  what  this  test  should  mean  for  Ontario  in 
the  present  solvency  regulatory  environment,  this  information  could  be 
made  readily  available  from  annual  licencing  statistics. 

c)  Conduct  Tests 

Anti-competitive  behaviour  on  the  part  of  the  industry  or  specific 
segments  thereof  should  be  highlighted  by  certain  of  the  above  tests.  It 
could  also  be  identified  by  the  Superintendent's  knowledge  and  aware- 
ness of  the  market  place,  much  as  happens  at  the  present  time.  Specific 
minor  difficulties  relating  to  conduct  would  be  dealt  with  as  at  present 
and  major  problems  would  likely  be  addressed  in  conjunction  with  the 
federal  Combines  Investigation  Branch. 

In  reviewing  the  present  activities  of  the  Superintendent's  Office,  the 
Committee  finds  that  many  of  the  present  practices  in  the  Office  generate 
much  of  the  information  required  by  the  N.A.I.C.  monitoring  system  and 
that  certain  of  the  necessary  data  are  available  through  other  statistical  gath- 
ering agencies  such  as  the  Insurance  Bureau  of  Canada.  Therefore  a  pro- 
posal to  satisfy  the  requirements  of  the  monitoring  tests  developed  by  the 
N.A.I.C.  would  not  necessitate  a  major  change  from  the  present  activities  of 
the  Superintendent's  Office,  in  keeping  with  the  Committee's  aim  of  not  in- 
creasing costs.  However,  by  contemplating  a  more  formal  and  structured 
implementation  of  the  present  practices,  the  results  of  the  data  collection  ef- 
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forts  may  be  assessed  more  definitively  and  may  be  defensible  to  those  who 
criticize  the  effectiveness  of  a  form  of  government  presence  without  rigid 
regulation. 

7.6  The  Committee  recommends  that  the  Superintendent  develop  and  im- 
plement in  Ontario  a  formal  system  of  monitoring  the  effectiveness  of 
competition  to  include  both  the  automobile  and  the  property  and  casu- 
alty sectors  of  the  general  insurance  industry. 

7.7  The  Committee  suggests  that  the  monitoring  system  developed  by  the 
National  Association  of  Insurance  Commissioners  in  the  United  States 
provides  a  suitable  starting  point  for  development  of  a  monitoring  sys- 
tem suited  to  the  market  environment  in  the  Province  of  Ontario. 

Specifically,  the  Committee  encourages  the  Superintendent  to  im- 
plement a  formal  data  gathering  and  reporting  system  corresponding  to 
the  following  tests  and  indicators: 

1 .  Performance  Indicators 

—  General  insurance  profitability,  by  line  for  all  lines,  country- 
wide. 

—  Comparison  of  inter-industry  rates  of  return. 

—  Operating  profit  by  line  of  general  insurance  for  Ontario. 

—  Variation  in  rates. 

—  Independence  in  pricing. 

—  Price  changes  per  company  per  year. 

2.  Structural  Indicators: 

—  Concentration  ratios  by  line. 

—  Market  share  ranking  by  line. 

—  Entries  and  exits. 

3.  Conduct  Tests 

In  addition  to  commencing  the  process  described  above  and  using  it  to 
monitor  the  effectiveness  of  competition  as  development  of  the  system  af- 
fords, the  Office  of  the  Superintendent  could  also  be  developing  appropriate 
public  reporting  procedures. 

7.8  The  Committee  recommends  that  the  Superintendent  submit  an  annual 
report  to  the  Legislature  and  public  in  Ontario,  which  is  to  include  a  re- 
view of  the  competitive  indicators  monitored  by  his  Office  and  com- 
mentary on  the  analyses  related  to  the  statistical  information. 

7.9  The  Committee  recommends  that  amendments,  where  necessary  or  ap- 
propriate, be  made  to  The  Insurance  Act  to  provide  the  Superintendent 
of  Insurance  with  the  authority  to  request  such  information  and  to  pub- 
lish such  data  and  analyses  as  are  needed  for  the  system  of  monitoring 
the  effectiveness  of  competition. 
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Specific  attention  as  well  could  be  devoted  in  the  future  to  those  new 
activities  which  might  be  undertaken  or  existing  activities  which  might  be 
utilized  to  better  advantage  to  foster  and  promote  competition  in  the  insur- 
ance market  place  in  Ontario. 

7.10  The  Committee  suggests  that  the  Superintendent  and  the  Ministry  of 
Consumer  and  Commercial  Relations  give  consideration  to  the  under- 
taking of  initiatives  which  would  foster  or  stimulate  competition  in  the 
general  insurance  industry  in  this  Province.  The  annual  publication  of 
the  results  of  the  Superintendent's  monitoring  activity  would  be  a 
starting  point. 

The  Committee  has  further  considered  the  need  for  the  Superintendent 
to  exercise  authority  over  situations  identified  as  non-competitive,  particu- 
larly when  such  situations  lead  to  insurance  rates  that  are  "excessive,  inade- 
quate, unfairly  discriminatory  or  otherwise  unreasonable",  as  defined  in  the 
unproclaimed  sections  365  to  367  of  The  Insurance  Act.1 

7.11  The  Committee  recommends  that  Sections  365  and  367  of  the  Insur- 
ance Act  be  reviewed,  updated  and  proclaimed.  The  Superintendent's 
authority  over  rate  practices  not  in  the  public  interest  should  be  de- 
fined explicitly  in  legislation.  It  is  not  the  intent  of  the  Committee  that 
proclamation  of  these  sections  would  result  in  a  system  of  rigid  rate 
approval  or  regulation  by  the  Superintendent.  Rather  the  authority  in 
these  sections  should  be  exercised  primarily  in  situations  identified  as 
non-competitive  by  the  competition  monitoring  system  or  in  situations 
brought  to  the  Superintendent's  attention  through  complaints  or  other 
investigative  activity. 

2.  Surveillance  of  Insurance  Company  Solvency 

With  its  review  of  the  general  insurance  industry  complete,  the  Com- 
mittee is  now  in  a  position  to  finalize  its  observations  and  conclusions  con- 
cerning the  solvency  and  liquidity  rules  applicable  to  general  insurance  com- 
panies licenced  to  carry  on  business  in  the  Province  of  Ontario.  In  this 
regard,  the  Committee  finds  itself  in  a  rather  unique  position.  First,  the  sol- 
vency and  liquidity  of  a  company  can  only  be  reviewed  in  the  context  of  its 
entire  operations  and  only  a  relatively  few  general  insurers  confine  their 
operations  to  this  Province.  Therefore,  to  a  large  extent  federal  authorities 
have  assumed  the  monitoring  and  enforcement  of  solvency  and  liquidity 
rules.  As  a  result,  the  Committee  will  be  commenting  on  matters  that  tran- 
scend provincial  boundaries  and,  in  many  instances,  are  an  administrative 
concern  of  the  Federal  Superintendent  of  Insurance.  Second,  the  Committee 
recognizes  that  it  is  difficult  to  argue  with  the  success  that  the  Superintend- 
ents of  Insurance  in  Canada  have  had  in  ensuring  the  solvency  of  insurance 

1 .    Refer  to  The  Second  Report  on  Automobile  Insurance,  Appendix  F,  page  549. 
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companies.  The  infrequency  of  insolvencies  in  Canada  reflects  an  enviable 
record  in  this  regard. 

Nevertheless,  the  Committee  would  be  remiss  if  it  did  not  comment 
fully  on  the  monitoring  of  the  solvency  and  liquidity  of  general  insurers, 
matters  of  such  importance  in  the  overall  concept  of  insurance  and  in  the 
provision  of  a  reliable  product  to  the  consumer.  The  importance  of  comment 
on  solvency  regulation  is  reinforced  by  the  consensus  of  the  Committee  that, 
first,  the  present  rules  are  very  conservative  and,  second,  the  universal  ap- 
plication to  all  insurers  may  limit  the  development  of  the  more  efficient 
companies  and  mask  the  inefficiencies  of  others  to  the  overall  detriment  of 
the  insurance  buying  public  of  the  Province. 

The  concern  with  the  present  solvency  and  liquidity  rules  centres  on  the 
fact  that,  as  presently  outlined  by  both  the  Ontario  and  Federal  Superintend- 
ents of  Insurance,  they  establish  a  rigidity  and  uniformity  of  measurement 
with  which  all  insurers  must  comply.  This  inflexibility,  with  its  base  of 
safety  and  policyholder  protection  against  even  the  most  inefficient  of 
operations,  suggests  that  the  rules  must  be  viewed  as  conservative  as  they 
apply  to  most  insurers  and  in  total  to  the  industry  at  large.  In  practice,  both 
the  Ontario  and  Federal  Superintendents  have  assured  the  Committee  and  its 
staff  that  some  subjective  judgment  is  brought  to  bear  in  the  enforcement  of 
the  rules  in  specific  cases  and  that  more  leeway  is  given  to  some  companies 
to  bring  their  affairs  into  compliance  with  the  rules,  than  might  be  the  case 
with  other  insurers. 

Comment  on  solvency  matters  is  required  also  in  relation  to  implemen- 
tation of  a  system  of  monitoring  the  effectivenss  of  competition.  One  of  the 
indicators  of  effective  competition  is  the  ease  with  which  companies  enter 
and  exit  from  the  market  place.  Because  of  the  present  solvency  rules,  it 
may  be  argued  that  involuntary  exit  as  a  result  of  competition  is  almost  pre- 
cluded. Viewed  another  way,  it  may  be  said  that  solvency  regulation  forces 
insurance  premiums  to  a  level  which  are  at  least  sufficient  to  ensure  that  the 
solvency  tests  are  met.  Such  regulation  may  therefore  hinder  competition  at 
lower  premium  levels  and  might  be  termed  anti-competitive. 

A  further  concern  of  the  Committee  related  to  solvency  is  the  matter  of 
encouraging  investment  and  hence  capital  growth  in  the  general  insurance 
industry.  The  solvency  rules  in  their  current  uniform  application  place  a 
limit  or  restriction  on  all  insurers  in  their  distribution  of  profits.  In  addition, 
other  rules  limit  the  forms  of  investment  in  the  general  insurance  industry.  It 
is  the  Committee's  concern  that  uniform  application  of  such  rules  restricts 
the  opportunity  to  stimulate  investment  in  insurance  companies  and,  in  par- 
ticular, in  the  more  efficient  companies  which  have  a  better  potential  for 
profit. 

7.12  In  the  Committee's  opinion,  a  greater  emphasis  in  the  future  on  the 
monitoring  and  fostering  of  competition  will  achieve  a  better  balance 
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between  financial  stability  and  the  other  public  interest  objectives  in- 
herent in  the  government's  presence.  As  a  further  measure  intended  to 
improve  this  balance,  the  Committee  recommends  that  further  review 
be  undertaken  of  the  solvency  monitoring  process  carried  out  by  both 
the  Federal  and  Provincial  Superintendents. 

7.13  In  regard  to  the  solvency  rules  applied  both  by  the  Federal  Superin- 
tendent and  by  the  Superintendent  in  Ontario,  the  Committee  recom- 
mends that  in  general  the  rigidity  of  the  current  rules  and  their  applica- 
tion be  relaxed  while  still  meeting  the  consumer's  needs  for  a  reliable 
product.  In  the  Committee's  opinion,  the  present  rules  appear  to  be 
unnecessarily  conservative  in  the  broadest  context  of  protecting  the 
overall  interest  of  the  public.  Their  universal  application  to  all  insurers 
on  a  uniform  rigid  basis  may  limit  the  development  of  the  more  effi- 
cient companies  and  mask  the  inefficiencies  of  others. 

One  of  the  concerns  of  the  Committee  in  its  prior  studies,  related  obli- 
quely to  the  question  of  solvency,  has  been  the  reporting  and  deposit  re- 
quirements of  foreign  and  branch  office  general  insurers  carrying  on  busi- 
ness in  Canada.  The  Committee  notes  with  interest  several  recent 
developments  in  this  regard: 

—  Recent  changes  have  been  made  in  The  Canadian  and  British  Insurance 
Companies  Act  which  now  permit,  but  do  not  yet  require,  federally  reg- 
istered general  insurance  companies  to  report  their  financial  position,  re- 
sults of  operations  and  changes  in  financial  position  in  accordance  with 
generally  accepted  accounting  principles.  Reporting  forms  have  been 
amended  for  both  Canadian  incorporated  companies  and  foreign  and 
branch  offices  so  that  they  may  report  their  financial  information  on  con- 
sistent and  similar  bases  in  accordance  with  generally  accepted  account- 
ing principles.  It  is  anticipated  that  reporting  on  this  more  informational 
and  useful  basis  may  be  compulsory  for  the  1979  accounting  year. 

—  The  Canadian  and  British  Insurance  Companies  Act  and  The  Foreign  In- 
surance Companies  Act  have  now  been  amended  so  that  the  same  provi- 
sions concerning  the  ratios  of  "admitted  assets"  to  "adjusted  liabilities" 
are  applicable  to  foreign  and  branch  offices  as  to  Canadian  incorporated 
companies. 

The  Committee  also  notes  that  foreign  and  branch  offices  carrying  on 
insurance  business  in  Canada  need  only  comply  with  one  solvency  test — 
that  their  admitted  assets  must  exceed  their  adjusted  liabilities  by  specific' 
percentages  as  set  out  in  the  governing  federal  acts.  Insurance  companies  in- 
corporated in  Canada  are  subjected  additionally  to  legislated  or  k'in-house" 
rules  that  define  ratios  for  the  total  business  that  they  may  write,  for  certain 
reserve  requirements  they  must  maintain,  for  the  dividends  they  may  pay 
and  the  like.1 

1 .   For  details  on  the  rules  currently  applied  by  the  Superintendent  in  Ontario,  refer  to  the  Second  Report 
on  Automobile  Insurance  Appendix  I,  page  237. 
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In  considering  these  present  distinctions,  the  Committee  believes  that 
the  prime,  overall  thrust  of  solvency  and  liquidity  regulation  for  all  insurers 
could  be  redirected  to  ensure  foremost  that  there  are  sufficient  kk  admitted 
assets"  maintained  by  an  insurer  to  meet  its  "adjusted  liabilities",  as  appro- 
priately defined. 

Furthermore,  the  solvency  rules  other  than  the  asset-to-liability  test 
could  be  relaxed,  producing  a  multi-purpose  effect,  in  part  as  follows: 

—  Some  softening  of  regulator  attitudes;  with  respect  to  the  premium  to 
equity  rules  where  appropriate,  could  provide  additional  capacity  and 
permit  insurers  to  write  more  business,  thereby  stimulating  more  active 
price  competition. 

—  Some  relaxation  of  the  dividend  restriction  rule  could  result  in  greater 
dividend  payout  which  in  turn  could  stimulate  investment  in  insurance 
companies  by  those  interested  in  a  regularly  paid  return  on  their  invest- 
ment, thereby  affording  more  equity  for  the  industry  required  for  struc- 
tured and  stable  growth. 

—  Wider  use  of  alternative  forms  of  investment  in  the  general  insurance  in- 
dustry through  debentures  and  preferred  shares  could  also  provide  a  basis 
for  additional  growth  in  the  industry.  Investments  by  the  public  by  this 
means  could  be  encouraged,  so  long  as  the  solvency  consideration  re- 
garding payment  of  claims  would  be  maintained  as  the  first  legal  obliga- 
tion. 

The  result  of  relaxing  the  solvency  rules,  which  is  not  without  some  risk, 
could,  on  the  other  hand,  be  very  beneficial  for  Ontario  and  Canadian  con- 
sumers at  large. 

7.14  The  Committee  suggests  that  the  prime  thrust  of  the  solvency  and  liq- 
uidity requirements  should  be  to  ensure  that  there  are  sufficient  "ad- 
mitted assets"  maintained  by  an  insurer  to  meet  its  "adjusted  liabili- 
ties" as  appropriately  defined.  In  regard  to  other  measures  of  solvency 
and  liquidity,  the  Committee  recommends  that  they  be  made  more 
flexible  to  individual  company  circumstances. 

7.15  In  order  to  assist  the  general  insurance  industry  in  attracting  new  capi- 
tal, the  Committee  considers  it  appropriate  for  the  Superintendent  to 
re-examine  the  dividend  restriction  rule.  Increased  dividend  opportun- 
ities could  stimulate  investment  in  insurance  companies,  thereby  af- 
fording more  equity  required  for  structured  and  stable  growth. 

7.16  As  further  encouragement  for  increased  investment  in  the  insurance 
industry,  the  Committee  recommends  to  the  Superintendent  that  he  re- 
examine the  advantages  and  consequences  of  allowing  wider  use  of  al- 
ternative forms  of  investment  in  the  industry  such  as  debentures  and 
preferred  shares,  so  long  as  the  first  legal  obligation  of  insurers  is 
maintained  to  be  the  payment  of  claims. 
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7.17  To  accomplish  the  objectives  set  out  above,  it  does  not  appear  appro- 
priate to  the  Committee  that  the  solvency  measurements  as  a  whole 
should  be  rigidly  defined  or  set  out  in  legislation.  The  Committee 
however  encourages  the  Superintendent,  after  review  of  the  solvency 
monitoring  process,  to  give  consideration  to  recommending  the  legis- 
lation of  a  prime  rule  or  limited  number  of  rules  which  are  of  a  uni- 
form or  universally  applicable  nature. 

In  the  light  of  the  possible  increased  risk  of  insolvency  associated  with 
the  relaxing  of  the  solvency  rules,  it  might  be  appropriate  for  the  Superin- 
tendent of  Insurance  to  consider  implementing  an  k 'early  warning  system"1 
whereby  each  company  would  submit,  at  least  annually  and  more  frequently 
as  required  by  the  Superintendent,  information  concerning  its  operations. 
This  information  would  permit  the  Superintendent  to  review  objectively 
each  company's  operations  and  the  trends  indicated  in  its  development  and 
then  bring  to  bear  a  more  meaningful  subjective  judgment  on  any  require- 
ments that  he  may  feel  appropriate  to  restrict  or  improve  an  individual  com- 
pany's operations.  During  his  comments  before  the  Committee,  the  Superin- 
tendent made  it  clear  that  it  would  be  relatively  easy  for  him  to  continue  to 
be  aware  of  and  monitor  the  operation  of  those  companies  requiring  his 
more  detailed  attention. 

7. 18  To  supplement  the  primary  thrust  of  solvency  regulation  while  ensur- 
ing flexibility  in  the  system,  the  Committee  sees  merit  in  the  imple- 
mentation of  a  solvency  monitoring  system  made  up  of  a  series  of 
measures  and  indicators  which  would  act  as  an  ''early  warning  sys- 
tem". Each  company  would  be  required  to  submit,  at  least  annually 
and  more  frequently  as  required  by  the  Superintendent,  information 
concerning  its  operations.  Data  submitted  by  each  insurer  should  be 
assessed  not  on  the  basis  of  specific  ratios  alone  but,  as  well,  in  the 
context  of  the  history,  experience,  management  competence,  book  of 
business  and  so  on  of  the  individual  company  involved.  This  informa- 
tion would  permit  the  Superintendent  to  review  each  company's 
operation  and  the  trends  indicated  in  its  development  in  order  to  judge 
on  a  more  objective,  meaningful  basis  the  appropriateness  of  the  re- 
strictions or  guidelines  to  be  imposed  on  an  individual  company  to  im- 
prove its  operations. 

As  additional  protection  to  the  consumer,  the  Committee  considered 
the  need  for  a  guarantee  fund  to  be  operated  by  the  industry  on  either  a  pre- 
funded  or  post-funded  basis.  The  Committee  acknowledges  that  the  experi- 
ence of  certain  U.S.  jurisdictions  with  these  funds  has  not  been  without  sig- 

I.  Reference  to  an  "early  warning  system"  as  formalized  by  the  National  Association  of  Insurance 
Commissioners  in  the  United  States,  was  made  in  the  Second  Report  on  Automobile  Insurance.  See 
Background  Study  Three  to  the  Second  Report  on  "A  Government  Presence  in  Rate  Regulation", 
page  543  ff. 
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nificant  problems.  However,  the  Committee  recognizes  that  there  could  be 
certain  advantages  provided  by  this  concept,  such  that: 

—  It  would  allow  for  freedom  of  entry  and  exit  in  that  insolvencies 
could  occur; 

—  The  onus  for  protection  would  be  on  the  industry;  and 

—  The  true  cost  of  insolvencies  could  be  identified  and  taken  into 
consideration  in  the  pricing  of  insurance  products. 

7.19  Given  the  Committee's  conclusions  regarding  relaxation  of  the  sol- 
vency requirements,  the  Committee  considered  the  need  for  establish- 
ing a  guarantee  fund  operated  by  the  general  insurance  industry  in  this 
Province  but  agreed  that  its  establishment  did  not  appear  to  be  needed 
at  the  present  time.  The  Committee  suggests,  however,  that  the  Office 
of  the  Superintendent  continually  re-examine  this  need  in  light  of  any 
changes  in  legislation,  its  own  activities  or  industry  performance  in 
Ontario. 
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PART  IV 

CAPACITY 


CHAPTER  8 

Capacity:  The  Ability  of  the  General  Insurance  Industry  to 
Underwrite  All  Risks 


A.  INTRODUCTION 

This  Part  and  the  following  Parts  V  to  IX  address  a  number  of  basic 
concerns  regarding  the  insurance  system,  both  in  general  terms  and  with 
specific  reference  to  property  and  casualty  matters.  The  Committee  has  con- 
cluded over  the  course  of  its  investigations  that  a  number  of  broad  issues,  re- 
lated to  the  general  insurance  system  as  a  whole,  attract  a  government  inter- 
est. 

The  first  of  these  issues,  considered  in  this  Part,  is  the  ability  or  capac- 
ity of  the  industry  in  total  and  of  companies  individually  to  meet  the  demand 
in  this  Province  for  general  lines  of  insurance.  The  matter  of  capacity  is  not 
an  isolated  issue,  as  considered  in  this  Part,  but  is  related  in  many  ways  to 
the  other  issues  of  availability,  cost  and  coverage,  communications,  qualifi- 
cations and  conduct,  loss  prevention  and  the  other  matters  considered  in  the 
subsequent  Parts  to  this  Report. 

In  this  chapter,  the  Committee  considers,  first,  the  nature  of  the  gov- 
ernment's interest  in  the  capacity  of  the  private  industry  in  this  Province  to 
fill  the  demand  for  protection  against  risks.  Secondly,  it  addresses  itself  to 
the  following  determinants  of  adequate  capacity  and  hence  availability  of  in- 
surance: 

—  The  elements  of  a  satisfactory  operating  environment  which  encourage 
industry  growth; 

—  Efficient  management  of  the  industry  to  encourage  consumers  to  make 
use  of  domestic  capacity;  and 

—  The  use  of  mechanisms  which  maximize  the  utilization  of  the  total  ca- 
pacity of  the  industry. 

Conclusions  and  recommendations  regarding  these  determinants  of  capacity 
are  presented  in  each  respective  section. 

B.  CAPACITY  AND  THE  GOVERNMENT  INTEREST 

1.  Need  for  Capacity  Provided  by  Insurers  Licenced  in  Ontario 
Insurers  Licenced  in  Ontario 

The  Committee  sees  both  a  compelling  practical  aspect  to  insurance, 
wherein  the  premiums  of  the  many  are  used  to  pay  the  losses  of  the  few,  and 
an  essential  aspect,  as  there  is  a  widespread  individual  need  to  avert  the  full 
impact  of  the  devastating  financial  consequences  of  major  losses.  Both  the 
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essential  and  practical  aspects  of  insurance  create  an  almost  universal  de- 
mand for  insurance  coverage  as  a  means  of  protection  against  risks. 

The  insurance  industry  fills  this  demand  by  providing  a  mechanism  for 
the  pooling  of  risks  within  the  parameters  of  a  private  business  enterprise. 
The  Committee  maintains  that  the  insurance  industry  must,  as  well,  operate 
with  the  general  public  interest  in  mind.  At  the  same  time,  there  is  a  continu- 
ing need  for  the  government  to  oversee  the  industry  in  carrying  out  its  public 
interest  responsibilities. 

The  initial  interest  of  the  government  must  be  directed  at  the  capacity 
of  the  insurance  industry,  that  is,  at  its  ability  to  satisfy  the  demand  for  in- 
surance in  this  Province.  Adequate  capacity  provided  by  private  insurers  in 
this  Province  is  necessary  and  is  also  preferable,  in  the  Committee's  opin- 
ion, to  a  number  of  alternative  approaches  to  protection  against  risks. 

For  example,  it  is  preferable  for  the  consumer  to  stay  within  the  insur- 
ance system  in  this  Province  rather  than  seek  insurance  tk  offshore".  Insur- 
ance through  domestic  carriers  provides  the  consumer  with  the  benefit  of  the 
activities  and  protection  extended  by  the  Office  of  the  Superintendent;  it  en- 
sures that  the  risk  base  in  this  Province  is  maintained  as  broad  as  possible  for 
an  effective  pooling  of  risks;  and  it  ensures  the  retention  of  premiums  and 
investment  in  the  Province. 

It  is  furthermore  preferable  for  the  consumer  to  find  coverage  within 
the  insurance  system  rather  than  be  forced  to  self-insure.  In  many  situations, 
the  choice  to  self-insure  is  inappropriate  and  can  endanger  the  financial  posi- 
tion of  both  individuals  and  business  organizations.  As  a  further  alternative 
to  insurance  within  the  private  industry  system,  the  consumer  may  look  to  a 
government-operated  insurance  mechanism  or  to  government  catastrophe 
programmes  to  assist  in  financial  recovery  after  a  major  loss.  As  concluded 
in  the  Second  Report  regarding  automobile  insurance,1  the  Committee  con- 
tinues to  believe  that  Ontario  consumers  can  be  served  better  under  a  system 
of  general  insurance  operated  within  the  private  sector  than  by  the  adoption 
of  a  government-operated  insurance  system. 

2.  Capacity  and  Market  Demand  for  Insurance 

The  capacity  of  the  insurance  industry  in  Ontario  to  meet  consumers' 
needs  for  coverage  becomes  a  matter  of  government  interest,  particularly  in 
times  when  the  market  demand  for  insurance  exceeds  the  industry's  ability 
to  provide  the  coverages  demanded. 

8.1  The  Committee  is  generally  satisfied  that  present  market  demand  for 
general  insurance  coverage  is  being  met  by  the  industry  in  this  Prov- 
ince. With  the  exception  of  market  gaps  in  some  commecial  insurance 
areas  or  in  certain  territorial  areas,  the  insurance-buying  public  has  little 

1.  Second  Report  on  Automobile  Insurance,  page  104. 
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or  no  difficulty  in  obtaining  coverage  from  insurers  in  this  Province. 
The  Committee  is  pleased  to  see  that  problems  of  availability  which  ex- 
isted in  the  past  in  some  lines  of  insurance  or  in  some  areas  of  the  Prov- 
ince have  generally  been  resolved. 

As  for  the  future,  it  is  a  most  difficult  task  to  estimate  demand  in  total 
or  within  specialized  lines  of  general  insurance  and  make  assessments  as  to 
the  likelihood  of  there  being  appropriate  capacity  to  meet  this  demand  in 
the  future.  However,  it  is  apparent  that  a  number  of  factors  are  contribut- 
ing to  increased  market  demand  for  coverage  from  the  private  insurance 
sector,  among  which  are  the  following: 

(a)  Growth  in  Insurable  Assets  or  Other  Insurable  Interests 

The  physical  volume  of  insurable  assets,  represented  by  real  capital 
spending,  continues  to  grow  in  this  Province  although  at  somewhat 
more  uncertain  rates  than  in  the  past.  Capital  spending  is  a  major  factor 
contributing  to  growth  in  overall  demand  for  insurance. 

(b)  Incidence  of  Loss 

As  indicated  in  Part  I,  the  Committee  is  led  to  believe  that  the  risk  envi- 
ronment in  Ontario  today  is  much  more  stable  than  in  many  other  juris- 
dictions in  North  America  and  elsewhere  in  the  world.  However,  any 
future  increases  in  the  incidence  of  loss  will  add  to  demand  for  insur- 
ance. If  the  incidence  of  losses  can  be  controlled,  then  a  larger  dollar 
value  of  assets  can  be  insured  with  no  overall  increase  in  insurance  risk 
and  hence  no  greater  demand  on  capacity. 

(c)  Changes  in  Judicial  Awards  and  Legislated  Definitions  of 
Responsibility 

Demand  for  certain  coverages,  in  particular  those  related  to  personal  in- 
jury or  professional  liability  damages,  is  susceptible  to  increases  in  the 
level  of  judicial  awards  and  to  extension  of  liability  through  judicial  de- 
cisions or  changes  in  legislation  to  cover  new  situations  and  new  haz- 
ards. Such  changes  have  implications  beyond  the  interest  of  the  individ- 
ual claiming  damages;  they  extend  to  all  insureds  sharing  in  the 
insurance  system. 

(d)  Inflation 

In  periods  of  rapid  inflation,  the  replacement  cost  of  insurable  assets  and 
the  resultant  dollar  demand  for  insurance  increase  rapidly.  Inflation 
brings  further  problems  directly  affecting  capacity,  such  as  inadequate 
pricing,  particularly  when  significant  time  elapses  between  incidence  of 
loss  and  settlement  by  an  insurance  company.  An  inflationary  period  is 
therefore  of  major  concern  both  to  the  insurance  industry  and  to  the  gov- 
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ernment  which  must  oversee  the  industry's  ability  to  cope  with  demand 
in  this  period. 

It  does  not  appear  to  the  Committee  that  these  market  growth  factors 
are  being  offset  at  the  present  time  by  any  evident,  extensive  shifts  to  self- 
insurance.  Self-insurance  withdraws  demand  from  the  market  which  need 
not  then  be  satisfied  by  insurance  companies.  Self-insurance  may  be  a  vol- 
untary alternative  to  insurance  and  its  choice  may  be  based  on  an  informed 
consideration  of  both  the  savings  and  risks  involved.  However,  government 
concern  must  arise  whenever  self-insurance  becomes  a  symptom  of  the  in- 
dustry's inability  to  handle  demand. 

Moreover,  the  Committee  does  not  anticipate  that  government  involve- 
ment in  providing  various  forms  of  insurance  coverage  will  in  the  near  fu- 
ture be  a  factor  in  withdrawing  demand  from  the  private  insurance  market  in 
this  Province.  This  observation  is  necessarily  dependent  on  the  performance 
of  the  industry  in  meeting  insurance  needs.  As  well,  it  implies  a  greater  obli- 
gation on  the  part  of  the  private  insurance  industry  to  accept  and  service  the 
future  growth  in  insurance  demand  generated  by  expansion  in  physical 
assets,  incidence  of  losses,  inflation,  and  so  on. 

8.2  For  the  future,  the  Committee  maintains  that  the  government  interest  in 
the  capability  of  the  private  insurance  industry  in  this  Province  to  han- 
dle the  market  demand  for  insurance  coverage  must  extend  beyond  the 
financial  capacity  of  insurance  companies  to  underwrite  risks.  The  gov- 
ernment interest  should  be  directed  at  a  broader  definition  of  capacity, 
one  which  encompasses  other,  equally  important  matters  that  determine 
the  ability  to  underwrite  risks.  These  further  determinants  of  capacity 
include: 

—  A  satisfactory  operating  environment  which  encourages  industry 
growth; 

—  Efficient  management  in  the  industry  as  a  means  of  encouraging 
consumers  to  make  use  of  domestic  capacity;  and 

—  The  use  of  mechanisms  which  maximize  the  utilization  of  the  total 
capacity  of  the  industry  in  Ontario. 

These  matters  are  the  subject  of  the  Committee's  comment  in  the  remainder 
of  this  chapter. 

C.  A  SATISFACTORY  INDUSTRY  OPERATING  ENVIRONMENT 

Insurance  industry  growth  to  meet  market  demand  for  insurance  cover- 
age is  determined  to  a  large  extent  by  a  satisfactory  operating  environment. 
Accordingly,  attention  should  be  given  to  the  impact  of  government  regula- 
tion on  opportunities  for  individual  company  expansion,  the  ease  with  which 
new  companies  are  able  to  enter  the  Ontario  market,  the  adequacy  of  return 
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on  investment  in  the  industry  and  the  opportunities  for  alternative  forms  of 
investment. 

The  Committee  has  already  indicated  in  this  Third  Report  its  conclu- 
sion that  the  government  presence,  although  necessary  to  supervise  the  in- 
surance system,  should  not  unduly  burden  the  private  insurance  industry  by 
over-regulation.  Following  below,  the  Committee  makes  a  number  of  fur- 
ther observations  and  recommendations  regarding  factors  that  would  con- 
tribute to  a  satisfactory  operating  environment  for  the  private  insurance  in- 
dustry. 

1.  Solvency  Regulation 

In  theory  and  in  practice,  regulation  through  solvency  rules  automati- 
cally places  a  restriction  on  the  industry's  capacity  to  write  new  risks  and,  in 
particular,  may  unduly  limit  the  amount  of  business  the  more  efficient  com- 
panies may  write. 

8.3  To  establish  a  satisfactory  operating  environment  for  industry  growth, 
the  Committee  has  already  considered  and  recommended  in  Chapter  7 
relaxation  of  the  present  solvency  rules  to  permit  companies  capable  of 
writing  new  business  to  expand  their  activity.  The  Committee  has  en- 
couraged the  Superintendent  to  examine  the  following  options: 

(a)  Greater  flexibility  in  the  application  of  the  solvency  rules  as  op- 
posed to  the  rigidity  and  uniformity  of  measurements  presently  ap- 
plied. 

(b)  A  shift  in  the  thrust  of  solvency  regulation  to  an  asset  to  liability 
test,  to  be  supplemented  by  periodic  monitoring  of  other  ratios  on 
an  twearly  warning"  basis. 

Relaxation  of  the  solvency  regulation  process  to  suit  the  individual  cir- 
cumstances of  insurers  will  provide  a  more  suitable  environment  for  ca- 
pacity expansion. 

2.  Adequate  Return  on  Investment  in  the  Industry 

In  order  for  the  general  insurance  industry  to  attract  new  capital,  inves- 
tors must  perceive  the  rate  of  return  in  this  industry  to  be  adequate  in  com- 
parison with  alternative  investments  of  similar  risk.  In  the  case  of  foreign 
companies  licenced  to  write  in  Canada,  increased  investment  in  this  country 
will  only  result  if  the  profit  opportunities  here  appear  similar  or  greater  than 
in  their  own  domestic  or  other  foreign  markets. 

An  adequate  return  on  capital  can  contribute  to  capital  growth  in  two 
ways: 

(a)  through  retention  of  profits;  and 

123 


(b)  through  distribution  of  profits  to  investors  to  encourage  further 
capital  investment. 

Capital  growth  in  the  Ontario  property  and  casualty  insurance  industry, 
as  represented  by  growth  in  average  equity,  was  moderate  over  the  1973- 
1977  period,  averaging  12.5%  annually.1  Improved  profitability  in  1976 
and  1977  in  most  classes  of  property  and  casualty  insurance  and  in  automo- 
bile insurance  made  possible  a  relatively  significant  increase  in  average  eq- 
uity in  these  two  years. 

In  addition,  the  financial  overview  in  Chapter  3  of  this  Report  shows 
that  the  five  year,  1973-1977,  estimated  average  return  on  equity  for  the 
property  and  casualty  industry  in  Ontario  is  comparable  to  the  return  earned 
by  other  industries  in  Canada.  However,  the  Ontario  insurers'  estimated  an- 
nual return  on  equity  fluctuated  widely,  while  the  annual  return  of  the  other 
industries  remained  relatively  constant.2 

8.4  The  Committee  recognizes  the  need  for  industry  profitability  as  a  condi- 
tion for  growth  in  the  insurance  industry.  Furthermore,  it  believes  that 
its  recommendations  in  favour  of  the  monitoring  of  competition  as  a 
regulatory  mode  for  the  general  insurance  industry,  combined  with  re- 
laxation of  solvency  regulation,  will  provide  the  appropriate  environ- 
ment for  a  reasonable  and  competitive  level  of  profit. 

D.  EFFICIENT  MANAGEMENT  IN  THE  INDUSTRY 
1.  Industry  Responsibility 

8.5  The  insurance  industry,  in  carrying  out  its  responsibility  to  provide  pro- 
tection at  a  reasonable  price  to  all  citizens  in  this  Province,  must  dem- 
onstrate efficiency  in  its  management.  If  the  industry  is  not  efficient  in 
its  operations,  the  consumer  will  feel  that  he  is  paying  too  much  for  his 
coverage  as  a  contribution  toward  operating  costs  and  will  seek  lower 
cost  insurance  elsewhere. 

The  Committee  repeats  its  view  that  it  is  preferable  that  the  consumer 
stay  within  the  insurance  system  in  this  Province  to  benefit  from  the  activi- 
ties and  protection  provided  by  the  Office  of  the  Superintendent.  Neverthe- 
less, the  consumer  should  not  be  denied  the  opportunity  to  seek  out  lower 
cost  alternatives  nor  should  he  be  penalized  if  he  decides  to  look  offshore  for 
insurance  coverage. 

At  the  same  time,  it  should  not  be  the  intention  or  the  responsibility  of 
the  government  to  protect  the  industry  in  this  Province.  As  better  alterna- 
tives in  the  cost  or  service  aspects  of  insurance  may  be  available  to  the  con- 
sumer elsewhere,  it  is  the  responsibility  of  the  general  insurance  industry  in 
this  Province  to  look  after  its  own  interests  by  improving  efficiency. 

1 .  Supra,  page  38. 

2.  Ibid. 
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Following  below  are  the  Committee's  observations  and  recommenda- 
tions regarding  a  number  of  factors  that  pertain  to  the  efficient  management 
of  the  industry. 

2.  Efficient  Use  of  Investment  Funds 

Investment  income  earned  by  the  general  insurance  industry  in  Ontario 
over  the  1973  to  1977  period  contributed  in  total  $669.3  million  to  insurance 
company  revenues  or  an  amount  equivalent  to  10.4%  of  net  premiums 
earned  in  that  five  year  period.  The  ratio  of  investment  income  to  net  pre- 
miums earned  increased  significantly  over  the  1973  to  1977  period  in  the  lia- 
bility and  'other  lines'  classes  of  general  insurance,  but  showed  little  change 
in  the  property  and  automobile  classes.1 

In  the  First  Report,  the  Committee  commented  as  follows  in  regard  to 
the  investment  policies  of  general  insurers: 

fckWith  respect  to  investment  income,  the  investment  policies  followed 
by  general  insurance  companies  are  conservative  and  ultra-cautious. 
These  policies  have  been  designed  to  stay  well  within  investment  re- 
quirements or  guidelines  laid  down  by  provincial  and  federal  regulatory 
authorities  who  are  mainly  interested  in  the  solvency  and  liquidity  of 
the  companies  .  .  . 

The  Committee  views  these  minimal  investment  returns  with  concern, 
particularly  in  view  of  the  fact  that  much  of  the  money  available  for  in- 
vestment consists  of  premiums  paid  by  the  public  in  advance."2 

The  Committee  regards  investment  income  as  an  integral  part  of  a  com- 
pany's income  from  its  insurance  operations.  An  effective  investment  policy 
is  therefore  necessary  so  as  to  reduce  the  total  revenue  an  insurance  com- 
pany needs  by  way  of  premiums.  The  Committee's  conclusions  in  this  re- 
gard are  as  follows: 

8.6  Efficiency  in  management  of  insurance  operations  must  extend  to  in- 
vestment of  policyholder  funds.  The  Committee  continues  to  believe 
that  the  general  insurance  industry's  investment  policies  are  too  conser- 
vative. The  Committee  expects  the  industry  to  make  more  efficient  use 
of  its  investment  funds  as  a  means  of  reducing  the  premium  burden  on 
the  insurance  buyer  in  this  Province. 

8.7  The  Committee  also  recommends  that  Section  383  of  the  Insurance  Act 
be  reviewed  to  examine  the  current  appropriateness  of  the  various  in- 
vestment instruments  defined  in  this  Section  of  the  Act.  The  Committee 
is  concerned  in  particular  that  the  list  of  nations,  specified  in  regard  to 
investment  in  government  bonds  or  other  forms  of  government  financ- 
ing, is  inappropriate  and  should  be  reviewed  by  the  Minister. 


1.  Supra,  Appendix  D,  Tables  I  to  5. 

2.  First  Report  on  Automobile  Insurance,  page  127. 
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3.  Efficient  Operations 

It  is  apparent,  in  terms  of  the  $2  billion  direct  premium  volume  in  the 
Ontario  general  insurance  industry  as  a  whole,  that  significant  savings  to  the 
consumer  can  result  from  a  very  small  adjustment  to  the  operating  cost 
structure  of  the  industry.  Likewise,  if  operating  costs  can  be  reduced,  then  a 
larger  dollar  value  of  insurable  risks  can  be  assumed  by  the  insurance  in- 
dustry with  no  overall  increase  in  premium  requirements  and  no  need  for  ex- 
pansion in  financial  capacity,  that  is,  captial  growth. 

In  examining  the  operating  profile  of  the  property  and  casualty  insur- 
ance industry,  the  following  comparisons  to  automobile  lines  were  apparent 
over  the  1973  to  1977  period: 

—  Acquisition  costs  in  property  and  casualty  lines  average  7  to  9  percent 
higher  than  in  automobile  lines,  owing  primarily  to  the  higher  commis- 
sion rates  associated  with  property  and  casualty  lines. 

—  Underwriting  and  policy  processing  costs  in  property  and  casualty  lines 
average  5  percent  higher  than  in  automobile  lines.  There  is  a  relatively 
large  spread  in  processing  costs  between  personal  property  and  automo- 
bile lines,  whereas  the  Committee  had  expected  a  closer  cost  relationship 
because  of  the  large  volume  of  similar  policies  underwritten  and  pro- 
cessed in  both  lines. 

—  The  administrative  costs  in  handling  claims  in  property  and  casualty  lines 
average  about  the  same  proportion  of  the  premium  dollar  as  in  automo- 
bile lines.  This  cost  comparison  does  not  include  adjusting  costs  allo- 
cated directly  to  the  claims  file,  as  this  information  is  not  reported  by  in- 
surers separately  from  claims  incurred. 

The  Committee  believes  that  there  is  potential  within  the  property  and 
casualty  insurance  industry,  as  well  as  in  the  automobile  insurance  industry, 
for  significant  improvement  in  efficiency  in  the  areas  of: 

(a)  marketing  and  acquisition, 

(b)  underwriting  and  policy  processing  operations, 

(c)  claims  handling  and  adjusting,  and 

(d)  control  over  claims  settlement. 

8.8  The  Committee  is  concerned  that  the  industry  has  tended  to  rely  on  tra- 
ditional operating  and  marketing  methods  and  that  progress  in  improv- 
ing efficiency  has  only  recently  begun  to  be  apparent.  While  the  Com- 
mittee believes  that  it  is  the  responsibility  of  the  industry  to  look  after 
its  own  interests  by  improving  efficiency,  it  suggests  there  is  a  potential 
for  improvement  that  has  been  partially  recognized  with  respect  to  au- 
tomobile insurance,  that  must  be  extended  further  and  should  include 
all  lines  of  general  insurance. 

In  the  automobile  field  the  Committee  is  pleased  to  see  a  number  of  de- 

126 


velopments  toward  improved  efficiency.  For  example,  the  Committee  wel- 
comes the  expanding  introduction  of  appraisal  centres  by  both  the  Insurance 
Bureau  of  Canada  and  by  individual  companies  and  it  expects  that  complete 
one-stop  appraisal  and  claims  settlement  will  also  become  a  common  service 
in  the  industry.  Noteworthy  as  another  example  of  industry  efforts  toward 
improved  efficiency  in  the  automobile  insurance  sector  is  the  lower  commis- 
sion rate  paid  on  automobile  lines  than  in  the  property  and  casualty  lines  of 
insurance.  The  Committee  encourages  the  general  insurance  industry  to  ex- 
tend this  attitude  of  efficiency  wherever  possible  and  to  include  as  well  the 
property  and  casualty  sector  of  the  industry.  More  specific  comments  in  this 
regard  follow. 

(a)  Acquisition  Cost 

8.9  As  a  step  toward  a  more  efficient  and  equitable  insurance  system,  other 
forms  of  compensation  should  be  considered  by  the  industry  as  alterna- 
tives to  the  current  commission  rate  structure  applied  by  agency  writers. 
The  current  commission  structure,  based  on  an  across-the-board  fixed 
percentage  of  the  premium,  is  inequitable  to  policyholders  in  different 
rating  classes,  particularly  to  those  who  pay  a  higher  pure  premium.  In 
most  cases,  the  higher  pure  premium  is  unrelated  to  any  increase  in 
marketing  or  policy  processing  effort  on  the  part  of  the  sales  interme- 
diary, yet  the  policyholder  is  assessed  a  higher  commission  cost 
charge. 

8.10  Both  insurance  companies  and  the  agency  system  should  undertake 
further  and  continual  measures  to  improve  efficiency  in  marketing  and 
processing  the  insurance  product  to  ensure  that  productivity  keeps 
pace  with  market  demand.  The  insurance  industry  is  encouraged  to  ex- 
amine new  ways  of  marketing  the  insurance  product.  In  addition,  the 
insurance  product,  application  and  other  forms  should  be  reviewed 
with  a  view  to  their  simplification  and  standardization  to  assist  in 
streamlining  marketing  efforts  and  reducing  processing  costs. 

(b)  Underwriting  and  Policy  Processing 

8.1 1  It  is  the  Committee's  expectation  that  the  somewhat  higher  costs  of 
underwriting  and  processing  personal  lines  policies  relative  to  these 
same  costs  in  automobile  lines,  can  be  reduced  by  simplifying  the  col- 
lection of  underwriting  information  and  streamlining  the  related  ad- 
ministrative tasks,  such  as  issuing  of  policies,  policy  amendments, 
communication,  filing,  and  so  on.  The  Committee  generally  encour- 
ages the  general  insurance  industry  to  give  more  attention  to  improve- 
ments in  policy  processing  systems  and  procedures  and  the  greater  ap- 
plication of  data  processing  technology.  Underwriting  and  policy 
processing  are  areas  in  which  the  industry,  through  the  use  of  compu- 
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terization,  should  be  able  to  make  significant  future  strides  in  data  cap- 
ture and  assault  on  expenses. 

(c)  Claims  Handling,  Adjusting  and  Settlement 

8. 12  The  Committee's  primary  concern  in  the  area  of  claims  settlement  is 
related  to  the  direct  costs  of  legal,  independent  and  staff  adjusting,  ap- 
praisal services  and  related  procedures  which  are  charged  directly  to 
the  claim  file  and  accumulated  as  part  of  claims  incurred.  The  Com- 
mittee has  been  unable  to  obtain  any  meaningful  statistics  on  these 
costs  in  property  and  casualty  lines  of  insurance.  Similarly,  in  its  study 
into  automobile  insurance,  only  a  rough  estimate  of  claims  expenses 
could  be  derived,  based  on  periodic  analyses  by  the  industry. 

In  the  automobile  insurance  field,  it  was  estimated  that  1 1  g  out  of 
every  $1.00  of  automobile  premium  earned  by  the  industry  was 
charged  to  the  claims  file  while  the  total  expense  allocated  to  claims 
adjusting  amounted  to  15. 1#.  The  Committee  expects  that  costs  in 
property  and  casualty  lines  are  higher  and,  therefore,  considerable  at- 
tention must  be  given  to  control  over  these  costs. 

8. 13  The  Committee  recommends  that  insurers  cooperate  with  the  Superin- 
tendent's Office  in  providing  better  information  on  claims  costs  in  all 
lines  of  general  insurance.  The  Committee  recommends  that  insurance 
companies  be  encouraged  to  disclose  their  costs  of  adjusting  claims 
either  through  the  Insurance  Bureau  of  Canada's  statistical  or  expense 
allocation  reporting  systems  or  through  the  Superintendent's  Office. 

8.14  The  Committee  further  encourages  the  industry  in  its  continuing  ef- 
forts to  reduce  adjusting  costs  through  such  measures  as  telephone  ad- 
justing and  more  efficient  internal  claims  processing  procedures. 

(d)  Control  Over  Claims  Settlements 

8.15  Efficient  management  in  the  insurance  industry  must  also  extend  to 
cost  containment  through  control  over  claims  settlements  and  through 
loss  prevention  services.  The  Committee  has  heard  comments  from 
several  witnesses  regarding  over-generous  settlements  in  personal 
property  claims.  The  Committee  urges  the  industry  to  undertake  better 
measures  for  control  of  costs,  particularly  in  regard  to  the  smaller, 
more  frequent  claims. 

4.  Merchandising  Through  Group  Plans 

In  addition  to  the  above  areas  with  potential  for  savings,  the  Committee 
has  examined  group  merchandising  as  a  marketing  effort  with  significant 
potential  to  reduce  insurance  costs  to  the  consumer.  The  Committee  views 
the  development  of  group  merchandising  as  an  area  of  initiative  which  has 
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been  neglected  by  the  general  insurance  industry  despite  its  potential  for 
more  efficient  delivery  of  the  personal  insurance  product  to  the  consumer. 

The  Committee  recognizes  that  some  concerns  arise  regarding  the  con- 
cept of  group  merchandising.  First,  concern  can  arise  in  the  event  that  un- 
qualified persons  are  used  to  endorse  group  plans  or  to  solicit  members  of  a 
group  on  behalf  of  an  insurer  or  broker.  In  such  cases,  the  apparent  benefits 
or  savings  of  group  plans  may  encourage  their  purchase  by  a  consumer  with- 
out an  adequate  understanding  of  the  product  being  bought. 

Secondly,  of  concern  is  the  fact  that  a  group  can  be  variously  defined 
on  the  basis  of  an  arbitrary  form  of  organization  or  affinity.  As  a  result, 
there  is  oftentimes  difficulty  in  defining  which  groups  might  be  eligible  for  a 
group  plan  agreement.  The  potential  for  reduction  in  insurance  costs  as  a  re- 
sult of  group  affiliation  is  evident  in  regard  to  two  distinct  conditions:  either 
the  group  loss  experience  justifies  a  lower  premium  rate  or  the  group  partici- 
pates in  a  pre-established  administrative  medium  that  is  adaptable  to  pre- 
mium collection  and  policy  distribution  and  hence  creates  savings  in  operat- 
ing costs.  Examples  of  the  former  are  a  group  of  non-smokers,  a 
neighbourhood  group  that  undertakes  good  maintenance  of  their  properties 
or  a  group  of  retailers  undertaking  stringent  loss  prevention  measures.  Each 
of  these  groups  provides  a  basis  of  affinity  as  a  "safety  group"  with  a  poten- 
tial for  reduced  premiums  as  a  result  of  the  loss  reduction  measures  they 
undertake.  However,  these  groups  generally  do  not  participate  in  a  com- 
mon, pre-established  premium  collection  medium.  This  latter  condition  is 
considered  by  many  to  be  necessary  and  the  only  appropriate  condition  for  a 
group  plan,  if  group  merchandising  is  to  avoid  becoming  a  means  of  discri- 
minating among  policyholders. 

The  third  concern  is  that  group  plans  may  in  fact  discriminate  among 
policyholders  and  result  in  "creaming"  of  the  more  favourable  risks.  That 
is,  only  certain  types  of  risks  with  favourable  loss  experience  may  be  soli- 
cited or  accepted  into  the  group  plan.  Furthermore,  "closed  group"  market 
segments  could  develop.  A  consumer  not  qualifying  to  join  the  group  may 
represent  an  identical  risk  to  those  in  the  group,  but  may  be  excluded  from 
the  benefits  of  a  lower  premium  through  inability  to  join  the  group.  In  gen- 
eral, group  plans  may  work  to  the  detriment  of  other  consumers  who  do  not 
qualify  for  inclusion  in  the  group  plan.  In  some  cases,  these  consumers  may 
be  required  to  bear  a  heavier  share  of  the  premium  burden  if  group  plans  are 
allowed  to  "cream"  the  market  successfully. 

The  Committee  notes  in  Appendix  H  the  guidelines  put  out  by  the 
Superintendent  in  regard  to  mass  merchandising  of  automobile  policies  and 
proposals  for  guidelines  set  out  by  the  Insurance  Bureau  of  Canada  to  over- 
come some  of  the  concerns  inherent  in  group  plans.  Group  merchandising 
must  be  carefully  supervised  to  overcome  the  concerns  associated  with  this 
approach  to  marketing. 
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8.16  The  Committee  encourages  development  in  the  general  insurance  in- 
dustry of  group  merchandising  initiatives,  as  forms  of  selling  that  re- 
duce costs,  so  long  as  the  group  plans  are  carried  out  on  sound  bases 
that  do  not  discriminate  unfairly  by  ' 'creaming"  the  market. 

8.17  The  Committee  recommends  that  the  Superintendent  and  the  industry 
reconsider  the  necessity  for  differentiating  between  automobile  and 
other  general  insurance  group  plans.  At  the  present  time,  automobile 
group  insurance  plans  only  are  subject  to  the  limiting  provisions  of 
Section  363  of  The  Insurance  Act1  and  to  guidelines  set  out  by  the  Su- 
perintendent in  1969. 2 

In  general,  it  is  recommended  that  consideration  be  given  to  the 
removal  of  restrictions  on  group  merchandising  plans  as  set  out  in  the 
Act  and  in  the  guidelines,  if  study  by  the  Office  of  the  Superintendent 
can  define  a  set  of  more  relevant  guidelines  that  protect  the  public  in- 
terest but  do  not  restrict  non-traditional  approaches  to  marketing  insur- 
ance. 

E.  UTILIZATION  OF  TOTAL  INDUSTRY  CAPACITY 
1.  Industry  Responsibility 

8.18  The  Committee  earlier  expressed  its  belief  that,  so  long  as  the  general 
insurance  industry  remains  in  the  private  sector,  it  must  give  due  rec- 
ognition to  the  responsibility  of  providing  protection  against  insurable 
risks  at  a  ''reasonable  price  to  all  citizens"  of  the  Province  of  Ontario 
wishing  insurance  coverage.  This  responsibility  requires  the  industry 
to  make  efficient  use  of  total  industry  capacity  so  that  there  are  no  gaps 
of  availability. 

In  the  Committee's  view,  efficient  use  of  total  industry  capacity  re- 
quires that  the  following  conditions  be  satisfied: 

1 .  The  insurance  industry  must  devote  ongoing  attention  to  the  develop- 
ment of  skilled,  informed  and  innovative  underwriting  practices. 

2.  The  structure  of  the  insurance  industry  must  demonstrate  the  participa- 
tion of  a  variety  of  companies  in  a  variety  of  risk  areas. 

3.  The  insurance  industry  must  show  initiatives  in  making  use  of  efficient 
intermediary  practices  which  bring  together  insurance  buyers  and  sell- 
ers. 

4.  Insurers  must  be  prepared  to  pool  risks  with  others  in  the  industry. 

Following  below  are  the  Committee's  observations  and  recommenda- 
tions regarding  particular  areas  for  industry  and  government  attention  to  sat- 
isfy these  conditions. 

1 .  Supra,  page  94. 

2.  Refer  to  Appendix  H. 
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2.  Underwriting  Risks 

Insurance  differs  from  other  products  because  costs  are  not  known  at 
the  time  the  product  is  sold.  The  capability  of  the  industry  to  underwrite 
risks  and  remain  solvent  and  profitable  depends  on  its  ability  to  predict 
losses.  Without  information  on  past  loss  experience,  and  without  knowl- 
edgeable and  skilled  underwriters  and  actuaries,  the  insurance  industry  can- 
not properly  evaluate  future  risk  potentials,  thereby  endangering  its  ability 
to  meet  demand. 

The  industry  can  increase  its  capacity  or  ability  to  write  risks  by  mea- 
sures such  as: 

—  Collective,  uniform  gathering  of  statistics  on  loss  experience  as  a  reliable 
base  for  loss  prediction. 

—  Attention  to  the  forecasting  and  analysis  of  economic  trends  that  affect 
future  loss  prediction.  The  Insurance  Bureau  of  Canada  has  recently  un- 
dertaken to  provide  better  services  to  its  members  in  this  area. 

—  Hiring  and  training  qualified  underwriters  and  actuarial  staff  at  the  indi- 
vidual company  level. 

—  Co-operation  of  individual  companies  in  organizations  such  as  the  In- 
surers' Advisory  Organization,  Association  of  Independent  Insurers  and 
Canadian  Industrial  Risks  Insurers,  which  provide  technical  services  in 
underwriting  and  risk  inspection  that,  individually,  some  companies  may 
be  unable  to  support  internally. 

—  Willingness  of  the  industry  to  innovate  in  methods  of  risk  evaluation  and 
premium  calculation.  Use  of  experience  rating  and  claims-related  rating 
in  addition  to  prospective  rating  could  be  utilized  where  applicable. 

The  underwriting  function  is  most  important  in  the  ability  of  the  insurance 
industry  to  accept  all  risks.  The  Committee  regards  this  function  as  an  area 
in  which  the  industry  in  Ontario  can  expand  its  efforts  in  innovation  and  co- 
operation. 

8. 19  The  capability  of  the  industry  to  underwrite  risks  and  remain  solvent 
and  profitable  on  its  ability  to  predict  losses.  The  following  factors  are 
of  particular  importance  in  regard  to  the  underwriting  function  and 
will  be  commented  upon  in  more  detail  in  later  parts  of  this  Report. 

(a)  The  Committee  draws  specific  attention  to  the  need  for  collective, 
uniform  gathering  of  statistics  on  loss  experience  to  promote  a  re- 
liable base  for  informed  loss  prediction  and  underwriting.  All  in- 
surers should  consider  it  to  be  their  responsibility  to  contribute  to 
and  support  industry-wide  statistical  plans  in  both  personal  and 
commercial  lines  of  general  insurance  and  to  support  improve- 
ments in  these  plans  towards  more  meaningful  and  useful  informa- 
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tion.  The  Committee  expects  that  contribution  of  such  data  would 
not  be  tied  to  membership  in  the  industry  body  which  acts  as  the 
agent  for  collecting  and  analyzing  this  information. 

(b)  Other  collective  efforts,  in  standardization  of  products  or  proce- 
dures to  simplify  underwriting,  in  risk  inspection,  research  and  in 
technical  services,  should  also  be  supported  widely  by  all  insur- 
ance companies  without  the  need  for  government  regulations  in 
this  regard. 

(c)  In  regard  to  the  skill  of  underwriters  and  actuarial  staff  in  evaluat- 
ing and  pricing  future  risk  potentials,  the  Committee  emphasizes 
the  need  for  the  recruitment,  hiring  and  training  of  qualified  un- 
derwriters familiar  with  the  local  risk  environment  and  the  protec- 
tion expectations  of  consumers.  Wherever  there  is  a  lack  of  quali- 
fied underwriting  or  actuarial  staff,  the  industry  in  Ontario  should 
undertake  to  educate  and  train  candidates  for  this  function. 

3.  Participation  of  a  Variety  of 
Insurers  in  the  Market  Place 

A  variety  of  insurers  writing  in  a  variety  of  risk  areas  is  needed  in  the 
Ontario  market  to  ensure  that  gaps  in  availability  are  minimized  and,  as 
well,  to  ensure  the  availability  of  a  choice  of  coverage  from  a  number  of 
competing  insurers.  The  Committee  sees  the  need  for  a  balance  of  specialty 
writers,  competing  only  in  particular  market  segments,  and  numerous  multi- 
line companies  willing  to  accept  a  wide  spectrum  of  risks.  This  balance  is 
the  sign  of  a  competitive  market.  The  Committee  wishes  to  encourage  a  reg- 
ulatory environment  conducive  to  competition  and  the  proliferation  of 
varoius  types  of  companies  serving  the  consumer. 

In  certain  circumstances  or  in  certain  market  segments,  it  may  be  desir- 
able for  the  government  to  relax  taxation  or  provide  other  incentives  for  ap- 
propriate organizations  to  provide  insurance  which  is  otherwise  unavailable. 
Such  measures  have,  in  fact,  been  adopted  in  regard  to  farm  risks,  where 
legislation  and  the  activities  of  the  Office  of  the  Superintendent  have  fos- 
tered the  development  of  farm  mutual  insurance  companies.  Similar  encour- 
agement in  other  market  areas  may  be  necessary  from  time  to  time,  should 
persistent  gaps  of  availability  occur  in  certain  market  segments  in  the  future. 
The  Committee  views  such  encouragement,  in  limited  circumstances,  as 
preferable  to  direct  government  involvement  in  the  provision  of  insurance. 

8.20  The  Committee  recommends  that,  if  required  in  the  future,  the  Super- 
intendent advise  the  encouragement,  through  reduced  taxation  or  other 
incentives,  of  cooperative  groups  or  conventional  insurers  in  supply- 
ing otherwise  underserviced  markets,  in  particular  circumstances 
wherein  persistent  gaps  of  availability  are  identified. 
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4.  Farm  Mutual  Insurance  Companies 

The  farm  mutual  insurance  companies,  described  earlier  in  this  Report 
and  in  more  detail  in  Appendix  E,  originated  over  100  years  ago  to  write  fire 
insurance  and  certain  other  coverages  for  farms  in  their  local  communities. 
Legislation  limits  farm  mutuals  to  insuring  those  risks  in  their  own  commu- 
nity which  are  primarily  of  an  agricultural  nature.  On  the  other  hand,  farm 
mutuals  are  exempt  from  the  premium  tax  and  from  income  tax  because,  in 
serving  the  needs  of  farmers  in  their  local  communities,  they  are  looking 
after  a  market  not  served  well  by  the  insurance  industry  as  a  whole. 

The  Ontario  Mutual  Insurance  Association  (O.M.I.  A.),  on  behalf  of  its 
members,  requested  the  Committee  to  support  the  desire  of  farm  mutuals  to 
compete  on  an  "equal  footing' '  with  all  other  general  insurers  in  all  areas  of 
risk.  The  O.M.I. A.  came  before  the  Committee  to  point  out  that  the  condi- 
tions under  which  farm  mutuals  now  operate  in  this  Province  have  changed 
and  that  legislated  restrictions  on  farm  mutuals  do  not  correctly  reflect  these 
changes.  In  particular,  the  O.M.I. A.  pointed  out  that  the  sole  business  in 
rural  communities  is  no  longer  farming,  whereas  the  farm  mutuals  are  res- 
tricted from  insuring  risks  which  are  not  primarily  of  an  agricultural  na- 
ture. 

The  Committee  encourages  the  growth  of  any  insurer  or  group  of  in- 
surers willing  to  meet  consumer  needs  in  a  particular  market  segment.  The 
farm  mutuals,  in  particular,  have  provided  a  stable  market  in  farm  commu- 
nities at  low  cost  with  a  high  level  of  service.  However,  the  farm  mutual  in- 
surance companies  operate  under  relaxed  taxation  privileges  not  available  to 
conventional  insurers.  In  considering  the  expansion  of  farm  mutuals  into 
other  areas  of  insurance,  the  Committee's  view  is  that  this  expansion  must, 
in  fact,  take  place  on  an  "equal  footing"  with  other  insurers  serving  the 
wider  market. 

8.21  In  order  to  encourage  a  proliferation  of  various  types  of  companies 
serving  the  consumer,  the  Committee  supports  the  Superintendent  in 
his  discussions  towards  relaxing  the  legislated  restrictions  imposed  on 
the  business  of  farm  mutuals. 

8.22  At  the  same  time,  the  Committee  recommends  that  the  growth  of  farm 
mutuals  into  non-agricultural  areas  of  business  be  treated  as  a  separate 
book  of  business  and  be  subject  to  the  same  taxes  and  other  conditions 
imposed  on  insurers  in  the  conventional  market.  In  regard  to  the  mat- 
ter of  taxes,  it  may  be  necessary  for  the  Superintendent  to  request  the 
federal  government  to  re-examine  its  income  tax  rules  to  ensure  that 
special  privileges  do  not  apply  to  farm  mutuals  or  other  insurers  who 
have  a  substantial  amount  of  business  in  other  than  farm  risks. 

8.23  In  considering  the  relaxation  of  legislated  restrictions  on  farm  mutu- 
als, there  also  appears  to  be  an  opportunity  for  the  reinsurance  market 
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to  be  opened  up  for  the  Farm  Mutual  Reinsurance  Plan,  to  increase  its 
ability  to  write  both  farm  and  any  new  business  farm  mutuals  may  be 
allowed  to  undertake.  The  Committee  views  this  measure  as  desirable 
so  long  as  any  reinsurance  assumed  on  non-farm  risks  is  not  subject  to 
any  advantage  not  provided  to  other  reinsurers  in  this  Province. 

8.24  In  considering  the  relaxation  of  legislated  restrictions  on  farm  mutu- 
als, the  Committee  recommends  that  the  Superintendent  also  give  at- 
tention to  reviewing  the  financial  or  solvency  restrictions  on  farm  mu- 
tuals. The  Committee  has  recommended  the  review  and  relaxation  of 
the  solvency  rules  for  all  general  insurers  according  to  their  particular 
circumstances.  This  same  concept  implies  that  the  present  rules  for 
farm  mutuals  might  continue  to  be  applied,  with  some  flexibility  to 
permit  the  more  efficient  or  financially  stronger  farm  mutual  compa- 
nies to  expand  their  business. 

5.  Reinsurance,  Pooling  of  Risks  Among  Insurers 
and  Efficient  Intermediary  Practices 

So  long  as  insurance  is  provided  by  private  insurance  companies,  gaps 
in  availability  can  result  both  because  solvency  restrictions  limit  individual 
insurer  capacity  and  because  insurers  will  select  those  risks  which  will  build 
up  a  profitable  portfolio. 

While  the  industry  as  a  whole  may  be  capable  of  underwriting  most 
risks,  total  industry  capacity  may  be  underutilized,  because  individual  com- 
panies may  wish  to  limit  their  risk  exposures  and  hence  may  reject  certain 
risks.  This  problem  arises  mainly  in  the  case  of  individual  risks  with  an  ab- 
normally high  expectation  of  loss  and  risks  with  extraordinary  large  loss  ex- 
posures, relative  to  other  risks  in  the  same  class. 

The  available  capacity  of  the  industry  as  a  whole  may  also  be  used  inef- 
ficiently because  poor  marketing  practices  fail  to  bring  together  insurance 
buyers  and  sellers.  This  second  problem  arises  when  consumers,  agents  or 
brokers  fail  to  reach  the  insurer  or  insurers  willing  to  take  on  the  risk  in 
question. 

To  meet  its  responsibility  of  ensuring  availability,  the  insurance  in- 
dustry must  make  use  of  mechanisms  which  maximize  the  utilization  of  the 
total  capacity  of  the  industry.  A  variety  of  practical  mechanisms  exist  for 
facilitating  the  utilization  of  total  industry  capacity,  including: 

—  Reinsurance 

—  Joint  Underwriting,  excluding  Subscription  Policies 

—  Residual  Market  Mechanisms  for  Automobile  High  Risks 

—  Subscription  Policies  and  Layering,  and 

—  Insurance  Exchanges. 
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Descriptions  of  and  comments  on  these  mechanisms  follow. 

(a)  Reinsurance 

Reinsurance  serves  two  important  functions  with  respect  to  capacity  and 
the  availability  of  coverage.  First,  reinsurance  shifts  risks  from  an  in- 
surer, whose  solvency  might  be  jeopardized  if  it  retained  too  large  an 
amount  of  risk,  to  reinsurers  who  will  share  in  the  risk  of  loss.  The  rein- 
surer therefore  takes  over  from  the  insurer  part  of  the  requirement  for 
maintaining  reserves  and  hence  adds  capacity  for  expansion. 

Reinsurance  also  serves  a  further  purpose  in  that  it  shelters  primary  in- 
surers against  major  losses  and  therefore  tends  to  stabilize  the  profits 
and  losses  of  insurers,  permits  more  orderly  growth  and  protects  capital 
for  expansion. 

The  capacity  of  the  industry  in  Ontario  would  be  severely  curtailed 
without  access  to  reinsurance.  An  example  of  the  impact  of  reinsurance 
on  capacity  occurred  when  the  securities  markets  declined  in  the  1973- 
1975  period.  Investment  value  declines  seriously  threatened  individual 
primary  insurer  capacity  in  certain  cases  and  many  of  these  insurers 
reinsured  entire  lines  with  reinsurers  for  the  period  until  markets  re- 
gained strength.  In  essence,  insurers  borrowed  equity  from  the  rein- 
surers which  thereby  enabled  them  to  maintain  stability  and  growth  in 
their  own  operations. 

The  Committee  addressed  the  matter  of  reinsurance  briefly  in  its  con- 
sideration of  the  automobile  insurance  industry  but  deferred  for  further 
study  the  topic  of  "reinsurance  and  the  part  it  plays  in  insurance 
costs".1  During  its  continuing  review,  the  Committee  obtained  no  evi- 
dence that  reinsurance  increased  the  overall  cost  of  insurance.  In  general 
terms,  the  profitability  of  the  reinsurance  industry  is  reflective  of  the 
profitability  of  the  entire  insurance  industry.  However,  reinsurers  nor- 
mally consider  a  much  longer  period  than  one  year  on  which  to  realize 
their  return  on  investment  because  of  their  exposure  to  larger,  more 
severe  claims  which  may  take  a  longer  period  of  time  to  be  settled. 

The  Committee  has  been  frustrated,  however,  in  its  efforts  to  obtain  pre- 
cise information  concerning  the  amounts  of  reinsurance  placed  offshore, 
since  amounts  placed  through  the  international  head  offices  of  Canadian 
branches  of  British  or  foreign  casualty  companies  are  not  reported  and 
may  be  impossible  to  trace.  Nevertheless  it  is  understood  that  the  flow 
of  funds  out  of  the  country  resulting  from  reinsurance  would  be  quite 
small,  perhaps  limited  to  the  profit  on  a  transaction.  Commissions,  pre- 
mium taxes,  claims  paid  out,  operating  expenses  and  investment  re- 
quirements would  all  represent  funds  which  remain  in  Canada. 

1 .  Second  Report  on  Automobile  Insurance,  page  118. 
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(b)  Joint  Underwriting 

Joint  underwriting  is  undertaken  by  formal  agreement  among  insurers 
who  decide  to  share  certain  types  of  risks.  These  agreements  illustrate 
company  or  industry  initiatives  to  pool  capacity.  In  some  cases  the  pool- 
ing agreements  also  establish  a  pool  of  technical  services  and  skilled 
underwriting  staff. 

Companies  cooperating  in  joint  underwriting,  underwrite  only  a  portion 
of  a  total  risk.  The  portion  may  be: 

—  Pre-determined  by  prior  agreement,  as  in  the  case  of  agree- 
ments between  companies  participating  in  Canadian  Industrial 
Risks  Insurers  (C.I.R.I.). 

—  Linked  to  a  company's  share  of  total  business  written  by  an  un- 
derwriting association  or  group,  as  in  the  case  of  the  Factory 
Mutual  system. 

While  subscription  policies  are  a  form  of  joint  underwriting,  wherein  a 
portion  of  the  risk  is  determined  on  a  policy-by-policy  basis,  they  are 
not  arranged  at  the  initiative  of  insurance  companies  and  are  therefore 
described  separately  below. 

There  may  be  a  danger  with  formal  underwriting  arrangements  for  the 
pooling  of  risks  in  that  they  may  develop  into  a  'separate  market1  which 
reduces  competition  in  the  underwriting  of  those  risks  which  are  'sensi- 
tive to  risk-sharing' . 

(c)  Residual  Market  Mechanisms 

Residual  market  mechanisms  are  in  essence  supplementary  insurance 
markets,  usually  applied  to  substandard  risks,  wherein  all  insurers 
operating  in  the  voluntary  market  may  be  required  to  assume  a  share  of 
the  cost  of  the  mechanism  in  proportion  to  their  share  of  the  voluntary 
business  written  in  the  Province.  The  residual  market  mechanism  may 
be  operated  separately  from  other  insurance  companies  or  by  servicing 
carriers.  A  residual  market  mechanism  provides  access  to  capacity  for 
the  market  but  in  a  manner  which  is  peripheral  to  the  operation  of  a  vol- 
untary insurance  system. 

A  residual  market  mechanism  is  sometimes  criticized  because  it  can 
create  two  separate  insurance  markets  at  two  separate  prices  for  similar 
coverage.  The  residual  market  may  grow  to  be  a  major  market  factor. 
To  the  extent  insureds  are  treated  differently  if  insured  through  the 
residual  market,  for  example,  by  paying  a  higher  cost  for  coverage,  this 
would  appear  to  be  an  unfavourable  response  towards  resolving  prob- 
lems of  availability. 


There  are  no  residual  market  mechanisms  operative  in  this  Province  in 
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property  and  casualty  lines  although  they  are  common  in  the  United 
States.  A  residual  market  does  exist  in  automobile  lines  and  is  served  by 
the  Facility  which  is  now  the  third  largest  automobile  insurer  in 
Ontario. 

(d)  Subscription  Policies  and  Layering 

In  the  case  of  joint  underwriting  under  subscription  policies,  it  is  the 
task  of  the  agent  or  broker  to  locate  competing  insurers  who  are  willing 
to  take  on  a  portion  of  a  risk.  The  portion  assumed  varies  usually 
according  to  the  nature  of  the  risk. 

Subscription  policies  are  reliant  on  the  ability  and  success  of  the  agent 
or  broker  in  finding  subscribers. 

In  some  cases,  there  may  be  disagreement  among  the  various  subscrib- 
ing insurers  regarding  settlement  or  problems  of  delayed  settlement  by 
one  or  more  subscribers  so  that  the  insured  does  not  immediately  re- 
cover in  full.  These  problems  are  however  infrequent  as  the  industry  has 
long  written  on  a  subscription  policy  basis.  Individual  companies  gener- 
ally treat  subscription  policy  claims  in  the  same  manner  as  ordinary  pol- 
icy claims. 

A  problem  from  the  insurer's  view  point  is  caused  by  the  agent  or  broker 
who  enters  an  insurance  company  on  a  subscription  policy  without  the 
binding  authority  to  do  so. 

Subscription  policy  underwriting  is  not  usually  applied  to  large  or  com- 
plex risks,  where  special  underwriting  skills  or  risk  inspection  and  loss 
prevention  engineering  skills  are  required.  In  such  cases,  the  iead' 
company  might  incur  the  costs  of  these  special  services  but  receive  only 
a  portion  of  the  premium.  Other  forms  of  joint  underwriting  wherein  the 
costs  of  inspection  and  underwriting  are  shared  appear  to  be  more  ap- 
plicable to  the  large  and  complex  risk  situations. 

Layering  is  a  method  of  restricting  an  insurer's  exposure  by  the  accep- 
tance of  a  single  "layer"  of  coverage  rather  than  a  share  of  the  total 
amount  of  the  risk.  In  such  cases,  the  insurer  is  responsible  for  payment 
only  if  a  claim  penetrates  the  layer  which  it  has  specifically  underwrit- 
ten. Major  liability  risks  and  large  property  risks  are  typically  covered 
on  a  "layered"  basis. 

(e)  Insurance  Exchange 

A  1970  U.S.  study  concluded  that  capacity  "crunches"  were  not  prob- 
lems of  availability  but  ones  of  reaching  the  insurer.  To  remedy  this  sit- 
uation, it  was  recommended  that  an  American  insurance  exchange  be 
established  which,  like  Lloyd's,  would  bring  together  in  one  place,  in- 
surance capital  and  the  expertise  of  many  underwriters. 
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Recent  changes  in  New  York  State  legislation  have  permitted  the  cre- 
ation of  a  N.  Y.  Reinsurance  Exchange  which  would  act  as  a  centralized 
marketplace  for  existing  and  possibly  new  underwriting  capacity. 

Most  business  in  the  N.  Y.  Exchange  will  initially  be  reinsurance  related 
to  insurable  risks  with  minimum  annual  premiums  in  excess  of 
$100,000  and  risks  "of  an  unusual  nature,  a  high  loss  hazard  or  difficult 
to  place". 

The  idea  of  an  insurance  exchange  is  possibly  applicable  in  residential 
lines  as  well,  where  hard-to-insure  residential  risks  could  be  directed  to 
a  central  exchange  or  clearing-house  where  agents  and  insurers  would 
work  toward  finding  a  placement. 

The  exchange  concept  simply  attempts  to  bring  insurers  and  customers 
together,  particularly  when  there  are  difficult  risk  situations.  It  assists 
agents  and  brokers  in  their  market  search  activities.  It  does  not  guaran- 
tee, however,  that  a  placement  of  the  risk  will  result. 

The  first  three  mechanisms — reinsurance,  joint  underwriting  and  resid- 
ual market  plans — are,  for  the  most  part,  methods  by  which  insurance  com- 
panies, through  agreements  with  other  insurers,  undertake  to  fill  the  gaps  of 
availability  which  result  from  individual  company  underwriting  constraints. 
The  last  two  mechanisms — subscription  underwriting  and  the  insurance  ex- 
change concept — are  methods  that  supplement  the  usual  marketing  practices 
by  which  insurance  buyers  and  sellers  are  brought  together.  To  a  great  ex- 
tent the  latter  two  depend  on  the  initiative  of  an  intermediary,  either  an 
agent,  broker,  or  a  central  insurance  exchange  or  clearing  house.  With  the 
exception  of  the  insurance  exchange  concept,  the  insurance  industry  in  On- 
tario has  made  extensive  use  of  these  mechanisms  for  capacity  utilization, 
with  the  result  that  few  gaps  of  availability  have  been  apparent  in  the  past  or 
are  apparent  at  present. 

Nevertheless,  the  Committee  is  concerned  that  willingness  to  take  ini- 
tiatives and  to  cooperate  with  others  towards  better  capacity  utilization  is  not 
uniform  throughout  the  industry.  Certain  individual  companies  have  demon- 
strated a  greater  willingness  than  others  to  take  on  risks,  whereas  it  is  the 
Committee's  view  that  this  responsibility  rests  on  all  insurers  in  this  Prov- 
ince. 

Furthermore,  the  Committee  is  concerned  that  insurers  do  not  necessar- 
ily seek  out  the  more  efficient  methods  of  utilizing  industry  capacity  to  en- 
sure availability.  For  example,  subscription  placements  may,  in  certain  cir- 
cumstances, be  the  most  practical  means  of  bringing  together  buyers  and 
sellers  of  insurance,  whereas  in  other  circumstances  the  costs  of  market 
searching  may  be  reduced  by  the  willingness  of  individual  insurers  to  accept 
all  risks  that  come  their  way  and  then  arrange  for  the  automatic  pooling  of 
those  risks  which  the  individual  companies  are  unable  to  keep  on  their  own 
account. 
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In  the  event  the  industry  does  not  meet  its  responsibility  to  utilize  total 
industry  capacity,  or  demonstrates  that  it  is  not  endeavouring  to  seek  out  the 
more  efficient  approaches  toward  capacity  utilization,  consideration  will 
need  to  be  given  to  some  form  of  government  intervention,  which  may  in- 
clude: 

—  Mandatory  pooling.  All  insurers  may  be  required  to  share  in  a  rein- 
surance or  residual  market  pool  for  purposes  of  providing  coverage 
to  those  risks  not  voluntarily  accepted  in  whole  or  in  part  by  individ- 
ual companies. 

—  As  a  condition  of  licence,  that  all  insurers  write  in  all  areas  of  the 
Province. 

—  As  a  condition  of  licence,  that  all  insurers  *'take-all-comers,\  that 
is,  offer  coverage  to  all  risks  and  accept  all  risks  willing  to  insure 
with  them. 

—  Government  provision  of  insurance,  as  an  ultimate  government  re- 
sponse. The  Committee's  study  has  shown  this  alternative  to  be  a 
feasible  response  should  it  be  warranted  by  industry  performance 
and  market  conditions. 

8.25  To  meet  its  responsibilities  regarding  effective  use  of  industry  capac- 
ity, the  Committee  encourages  the  industry: 

(a)  To  seek  out  the  most  efficient  mechanisms  for  utilization  of  capac- 
ity. These  will  likely  differ  in  various  market  circumstances; 

(b)  To  seek  new  or  innovative  methods  of  bringing  together  buyers 
and  sellers  of  insurance; 

(c)  To  demonstrate  a  reasonably  representative  industry  presence 
throughout  the  Province;  and 

(d)  To  avoid  mechanisms  which  charge  rates  for  risks  rejected  by  the 
voluntary  market  on  an  entirely  different  rate  structure  from  that  in 
the  voluntary  market. 

The  industry,  by  following  these  guidelines,  would  be  demonstrating 
its  willingness  to  act  in  the  best  public  interest. 

8.26  In  keeping  with  the  above  guidelines,  the  industry  is  encouraged  to  ex- 
plore the  concept  of  an  insurance  exchange  that  brings  together  in- 
sureds, or  their  brokers,  with  skilled  underwriters  and  insurers.  Such  a 
concept  has  come  to  the  Committee's  attention,  in  regard  to  the  re- 
cently approved  New  York  Insurance  Exchange.  Its  primary  applica- 
tion would  appear  to  be  in  the  area  of  hard-to-insure  risks. 

8.27  The  Committee,  foremost,  expects  to  see  a  wktake-all-comers,,  attitude 
on  the  part  of  all  licenced  insurers  in  this  Province  in  respect  of  all 
coverages  in  which  they  do  business.  The  "take-all-comers"  principle 
requires  each  insurance  company  to  accept  all  applicants,  using  its 
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own  rate  manual  to  quote  premiums  for  each  category  of  business  it 
writes.  This  principle  relies  on  the  ability  of  each  company  to  pool  any 
business  it  does  not  wish  to  retain  through  an  appropriate  reinsurance 
mechanism.  From  the  consumer's  viewpoint,  this  approach  provides 
the  insured  with  direct  access  to  the  insurer  of  his  choice.  Further- 
more, it  is  likely  a  more  efficient  marketing  approach  in  many  circum- 
stances than  one  which  relies  on  an  intermediary  to  search  the  market 
for  a  placement. 
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PARTV 

AVAILABILITY,  COVERAGE  AND  COST 


The  previous  Part  of  this  Report  examined  globally  the  ability  of  the 
general  insurance  industry  to  underwrite  risks  in  this  Province  and  to  ensure 
that  there  are  no  gaps  in  availability.  In  this  Part  the  topic  of  availability  is 
examined  in  greater  detail,  first,  in  the  specific  context  of  personal  lines  of 
property  and  casualty  insurance  and,  second,  separately  in  the  context  of 
commercial  lines.1  The  Committee  makes  a  distinction  in  this  Part  between 
the  individual  and  the  commercial  organization  as  a  buyer  of  insurance  in 
order  to  examine  more  carefully  the  differences  in  these  two  market  seg- 
ments regarding  the  need  for  coverage,  the  types  of  risks  to  be  insured  and 
the  purchasing  process. 

Integrated  within  the  broad  topic  of  availability  are  considerations  of 
coverage  and  cost.  In  saying  that  the  consumer  expects  insurance  to  be 
available,  it  follows  naturally  that  the  consumer  expects  to  be  able  to  buy  the 
coverage  best  suited  to  his  needs  and  he  wants  to  pay  the  least  cost  for  this 
coverage.  Hence,  it  is  necessary  to  consider  availability  together  with  suit- 
able coverage  and  reasonable  cost.  Therefore,  this  Part  deals  with  all  three 
matters,  with  somewhat  greater  emphasis  placed  on  coverage  and  cost  in  the 
context  of  personal  lines  of  insurance. 

This  Part  is  organized  under  the  following  headings: 

Chapter  9  —  Availability  in  Personal  Lines 

Chapter  10  —  Coverage  in  Personal  Lines 

Chapter  1 1  —  Cost  in  Personal  Lines 

Chapter  12  —  Availability,  Coverage  and  Cost  in  Commercial  Lines 


Personal  lines  of  property  and  casualty  insurance  are  defined  as  all  property  insurance  related  to  resi- 
dential or  recreational  properties  and  to  all  personal  effects  and  articles;  also  included  is  personal  lia- 
bility coverage  which  is  typically  sold  as  part  of  the  residential  property  insurance  package.  The  com- 
mercial lines  category  consists  in  total  of  commercial  property  insurance,  plus  all  classes  of  liability 
insurance  other  than  personal,  as  well  as  virtually  all  '"other  lines"  elasses  o\'  insurance. 
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CHAPTER  9 
Availability  in  Personal  Lines 


A.  INTRODUCTION 

Among  the  Committee's  observations  regarding  consumer  expectations 
is  the  following:  the  consumer  expects  insurance  to  be  available;  he  does  not 
expect  to  encounter  difficulty  in  finding  an  insurer  with  whom  to  insure.  The 
Committee  maintains  that  it  is  the  responsibility  of  the  general  insurance  in- 
dustry to  meet  this  expectation,  particularly  in  regard  to  personal  lines  of  in- 
surance. This  chapter  reviews  the  findings  of  the  Committee  with  respect  to 
the  performance  of  the  property  and  casualty  insurance  industry  in  meeting 
the  consumer's  expectations  regarding  availability  in  personal  lines.  First, 
the  Committee  comments  on  the  necessity  of  residential  insurance  to  the 
consumer.  Residential  insurance  is  defined  to  include  all  coverages  nor- 
mally included  in  a  homeowner's  or  tenant's  policy.1  The  Committee  than 
looks  at  the  availability  situation  in  Ontario. 

B.  THE  ALTERNATIVE  OF  SELF-INSURANCE 

Residential  insurance  is  demanded  widely  by  individuals  because  it 
protects  the  individual's  investment  in  an  essential  asset,  that  of  housing. 
Housing  is  defined  to  include  both  the  dwelling  and  basic  contents;  as  such  it 
is  considered  to  be  a  social  necessity  as  well  as  an  essential  personal  asset. 
As  a  result,  there  can  be  said  to  be  a  social  need  to  insure  all  dwellings,  even 
the  more  hazardous,  at  reasonable  cost. 

The  availability  of  coverage  for  residential  risks  is  a  matter  of  concern 
in  that  self-insurance  is  an  unrealistic  alternative  for  most  individuals.  It  is 
the  Committee's  view  that  most  individuals  cannot  afford  to  put  their  invest- 
ment in  their  dwelling  and  contents  at  risk.  Furthermore,  many  mortgage 
lenders  continue  to  require  that  the  residential  property  be  insured  to  an  ade- 
quate level  to  protect  their  interests. 

Self-insurance  may  as  well  be  an  inappropriate  choice  if  not  based  on 
an  adequate  level  of  information  and  knowledge  regarding  the  balance  be- 
tween the  savings  to  be  achieved  and  the  risks  undertaken  by  not  insuring. 
The  Committee  does  not  believe  that  the  majority  of  individuals  possess  a 
proper  understanding  of  the  insurance  process  to  make  this  choice  wisely. 

In  some  situations,  self-insurance  may  be  undertaken  through  member- 
ship in  a  formal  self-insurance  pool.  However,  under  this  approach,  there  is 
no  supervision  by  the  Superintendent  to  protect  the  interests  of  members  of 
the  pool  with  respect  to  solvency,  proper  operations,  adequate  funding  and 
so  on. 

1 .   For  further  explanation,  see  Table  1  in  Appendix  F. 
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In  addition,  self-insurance  does  not  guarantee  protection  to  third  parties 
in  liability  situations.  In  certain  such  situations  insurance  coverage  may  be 
considered  to  be  socially  necessary.  The  Committee  has  already  recom- 
mended that  automobile  insurance  providing  third  party  liability  coverage 
and  also  Accident  Benefits  coverage  be  made  compulsory1  and  the  govern- 
ment has  adopted  this  principle  for  introduction  by  December  1 ,  1979. 

The  Committee  further  believes  that,  for  the  most  part,  self-insurance 
is  undesirable  at  top  levels  of  coverage  which  protect  a  residential  property 
against  catastrophic  damages.  The  financial  position  of  individuals  and  the 
community  can  be  endangered  if  fire  losses  such  as  those  experienced  in  the 
Town  of  Cobalt  in  May  1977  occur.  However,  self-insurance  with  respect  to 
deductibles  can  serve  a  useful  purpose  in  that  it  lowers  the  cost  of  insurance 
to  the  individual  policyholder  and  it  permits  the  insurance  mechanism  to 
deal  with  the  more  damaging  losses. 

In  view  of  the  need  for  insurance  coverage  on  residential  properties,  the 
government  has  an  interest  in  ensuring  that  the  following  conditions  exist: 

—  There  is  sufficient  total  capacity  in  the  insurance  industry  in  this  Prov- 
ince, as  discussed  in  the  previous  Part,  to  underwrite  all  risks  and,  in  par- 
ticular, residential  risks; 

—  Insurance  is  readily  available  from  individual  companies; 

—  The  insured  has  access  to  an  insurer  willing  to  underwrite  his  risk; 

—  There  is  an  availability  of  choice  of  coverages;  and 

—  Insurance  coverages  are  reasonably  priced  and  affordable  to  most  con- 
sumers. 

These  conditions  are  discussed  in  more  detail  throughout  this  Part. 

C.  AVAILABILITY  IN  ONTARIO 
1 .  Risk  Selection  Process 

A  private  insurer  need  not  accept  all  risks.  In  fact,  he  may  not  be  able 
to  accept  all  the  business  directed  to  him  because  of  his  individual  capacity 
constraints  as  defined  by  solvency  regulations.  In  order  to  build  a  profitable 
portfolio  within  his  capacity  limits,  the  insurer  may  decide  to  reject  certain 
risks  in  favour  of  accepting  more  ^profitable"  risks.  Less  desirable  personal 
property  risks,  as  sometimes  defined  by  Ontario  insurers,  can  include: 

a)  Substandard  risks  such  as  any  dwelling  considered  to  be  high  risk  on  the 
basis  of  factors  such  as  age,  location  or  state  of  repairs;  for  example, 
homes  that  are: 

—  of  poor  construction; 

—  with  poor  electrical  wiring; 

I.  First  Report  on  Automobile  Insurance,  page  173. 
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—  equipped  with  old  wood-burning  stoves; 

—  in  a  state  of  disrepair  or  poor  maintenance; 

—  trailer  or  mobile  homes,  particularly  of  earlier  poor  construction; 

—  in  remote  locations,  not  readily  accessible  to  water  supply  or  fire 
fighting  services; 

—  multi-occupancy  dwellings  with  no  special  protection  features; 

—  homes  in  areas  indicative  of  high  vandalism  or  theft  exposure. 

b)  Abnormal  exposures  such  as: 

—  history  of  previous  losses; 

—  frequent  travel  or  outside  entertainment  as  indicative  of  high  theft  ex- 
posure; 

—  unfenced  swimming  pools; 

—  ownership  of  dangerous  animals; 

—  "known  questionable  moral  hazard"  on  the  part  of  the  owner  or  ten- 
ant; 

—  suspicion  of  arson. 

c)  Risks  with  high  insurable  values;  for  example,  insurers  argue  that  high- 
valued  properties  such  as  luxury  homes  have  a  higher  theft  exposure. 
Also  any  dwelling  that  is  significantly  underinsured  relative  to  rebuilding 
cost. 

As  a  result  of  this  risk  selection  process,  some  consumers  may  encounter 
greater  difficulty  than  others  in  obtaining  coverage. 

2.  Problems  of  Availability 

Sudbury  and  Northern  Ontario 

The  most  significant  example  of  difficulty  experienced  in  the  place- 
ment of  personal  property  risks  occurred  in  Northern  Ontario  during  the 
1974  to  early  1976  period,  with  Sudbury  as  the  prime  area  of  concern.  This 
period  is  often  described  as  the  "market  crunch",  when  insurance  markets 
tightened  because  of  poor  underwriting  and  investment  performance  in  the 
general  insurance  industry. 

A  continuing  concern  in  the  Sudbury  area  prior  to  this  time  had  been 
the  inadequacy  of  fire  protection,  combined  with  high  arson  levels,  poorly 
constructed  dwellings  and  abnormal  fire  hazards  in  the  business  areas. 
When  they  found  their  reserves  threatened  by  the  "market  crunch",  some, 
but  not  all,  insurers  were  forced  to  reduce  their  writings  in  less  profitable 
areas,  which  included  Sudbury.  Agents  found  that  their  company/agency 
agreements  were  discontinued  as  many  companies  withdrew  from  Sudbury 
and  other  Northern  Ontario  markets. 

While  there  was  a  general  reduction  in  the  number  of  insurers  writing 
in  the  Northern  Ontario  market,  a  number  of  other  insurers  assisted  in  filling 
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the  void.  Although  insurance  was  made  available  in  most  cases  when 
needed,  the  concern  remained  among  both  customers  and  agents  that  the 
choice  of  insurers  serving  the  market  had  been  reduced  significantly. 

The  situation  in  Sudbury  has  improved  considerably  since  1976  and  the 
market  there  is  now  considered  to  be  competitive.  Witnesses  before  the 
Committee  from  the  Sudbury  area  have  not  encountered  any  recent  prob- 
lems of  availability  and  there  appears  to  be  a  drop-off  in  property  insurance 
complaints  from  the  "market  crunch"  period. 

City  of  Toronto 

A  second  example  of  concern  regarding  availability  originated  in  the 
City  of  Toronto  around  1965.  Complaints  about  the  lack  of  availability  of 
insurance  for  downtown  residential  properties  came  at  that  time  before  the 
Fire,  Housing  and  Legislation  Committee  of  the  City  of  Toronto.  In  1965, 
this  Committee  had  prepared  model  legislation  to  submit  to  the  Legislature 
to  set  up  a  municipal  assigned  risk  plan  to  handle  uninsurable  properties, 
which  were  largely  in  run-down  areas  requiring  urban  renewal.  In  place  of 
this  proposal,  a  committee  of  civic,  Department  of  Insurance  and  insurance 
industry  representatives  was  formed  to  handle  complaints. 

The  industry-government  committee,  when  first  formed,  established  a 
set  of  guiding  principles  stating  in  part: 

1 .  "rejection  of  an  application  or  cancellation  or  refusal  to  renew  a  policy 
because  of  the  physical  condition  of  the  property  shall  not  occur  without 
prior  inspection  of  the  premises.' ' 

2.  ".  .  .  If  the  property  is  not  insurable  because  of  physical  hazards,  the 
owner  will  be  advised  by  the  company,  its  agent  or  inspector  of  the  spe- 
cific improvements  or  repairs  which  are  required  to  meet  reasonable  un- 
derwriting standards." 

These  guiding  principles  are  still  in  force  and  are  circulated  periodically  to 
remind  those  in  the  insurance  industry  of  their  obligations.  The  Committee 
is  informed  that  they  were  last  circulated  in  1977. 

The  need  for  a  mechanism  outside  the  voluntary  market  to  insure  high 
risk  properties  in  the  urban  core  has  not  developed  in  either  Toronto  or  other 
Ontario  cities.  Over  the  last  decade,  urban  renewal  and  rehabilitation  of 
older  buildings  have  for  the  most  part  restricted  the  growth  of  high  hazard 
"blighted"  or  "slum"  areas  in  Ontario  urban  centres.  As  an  example,  the' 
committee  established  to  inspect  hard  to  insure  properties  in  the  City  of 
Toronto  conducted  75  inspections  over  the  November  1966  to  March  1969 
period,  but  a  significantly  fewer  number  from  1969  to  1979.  The  majority  of 
these  inspections  showed  that  the  main  reasons  why  owners  could  not  obtain 
insurance  were  twofold: 
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—  The  houses  were  such  that  the  value  of  the  property  as  a  whole  would  be 
of  no  less  value  if  the  house  were  removed  from  it. 

—  The  houses  were  in  a  state  of  disrepair  indicating  virtually  a  complete 
lack  of  attention  by  the  owners. 

In  some  cases,  the  owners  were  not  themselves  seeking  insurance,  but  rather 
mortgagees  were  demanding  unrealistic  amounts  of  insurance  on  these  pro- 
perties. While  some  problems  of  this  type  continue  to  be  encountered,  no 
large-scale  deterioration  of  the  urban  core  has  occurred  in  Ontario  to  com- 
pare with  the  experience  in  the  United  States  where  large  areas  of  a  city  core 
are  "red-lined"  by  insurance  companies  as  uninsurable  at  reasonable  cost 
and  therefore  are  not  accepted  on  the  voluntary  market. 

3.  The  Present  Situation 

There  have  been  periods  of  time  over  the  last  two  decades  when  the  in- 
surance buying  public  in  various  areas  of  the  Province  has  had  difficulty  ob- 
taining personal  lines  of  coverage.  The  Committee  is  informed  of  continuing 
problems  of  placement  in  other  parts  of  Canada,  such  as  Montreal,  St. 
John's  and  Vancouver  and  in  the  United  States,  particularly,  where  supple- 
mentary methods  of  handling  substandard  risks  have  been  devised,  such  as 
the  "fair  access  to  insurance  requirements"  (F.A.I.R.)  plans  in  many 
states. 

Moreover,  in  the  automobile  insurance  market,  the  Committee  has 
found  that  a  substantial  "residual' '  market  exists  in  Ontario  of  motor  vehicle 
owners  unable  to  obtain  coverage  in  the  voluntary  market.  This  "residual" 
market  is  at  present  insured  under  the  Facility,1  which  is  a  mechanism  for 
pooling  risks  described  in  both  the  First  and  Second  Reports  on  automobile 
insurance.  In  the  near  future  it  is  understood  that  the  residual  market  in  On- 
tario is  to  be  handled  by  the  Facility  Association,2  which  is  an  alternative 
mechanism  proposed  for  pooling  high  or  substandard  risks. 

In  contrast  there  does  not  appear  to  be  a  problem  in  Ontario  today  of  a 
residual  market  in  residential  lines  of  insurance  and  hence  no  pooling  mech- 
anism is  in  operation  to  insure  personal  property  risks  which  may  be  rejected 
by  the  voluntary  market.  It  appears  that  the  voluntary  market  at  the  present 
time  absorbs  virtually  all  personal  lines  risks. 

The  Committee  sees  a  number  of  factors  which  likely  affect  the  avail- 
ability situation  in  this  Province.  In  the  first  place,  there  is  the  willingness  of 
individual  insurers  to  accept  most  risks  and  to  accept  the  obligation  to  in- 
spect poor  risks.  Most  insurers  conducting  an  inspection  will  agree  to  take 
on  a  residential  risk  if  recommendations  for  improvement  made  by  their  in- 


1 .  Second  Report  on  Automobile  Insurance,  pages  28  and  23 1 . 

2.  Ibid.,  page  28. 
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spectors  are  carried  out.  To  some  extent  this  willingness  is  the  result  of  a 
lesser  incidence  of  claims  in  residential  lines  compared  to  automobile  lines. 
Secondly,  the  activities  of  agents  and  brokers  in  arranging  subscription 
placements,  channelling  high-hazard  or  high-exposure  properties  to  spe- 
cialty brokers  and  working  with  municipal  agencies,  such  as  the  City  of 
Toronto  property  inspection  committee,  all  assist  the  hard-to-insure  risk  in 
obtaining  coverage.  The  association  of  Independent  Insurance  Agents  and 
Brokers  of  Ontario  also  assists  agents  through  its  Marketing  Aid  Programme 
in  locating  a  carrier  for  their  clients. 

There  appears  as  well  to  be  a  lesser  degree  of  urban  and  social  prob- 
lems in  this  Province  than  encountered  in  many  cities  and  regions  in  the 
United  States.  For  example,  there  are  fewer  properties  of  significant  high 
hazard  or  questionable  value  so  that  residential  properties  for  the  most  part 
can  be  insured  by  the  insurance  industry  at  reasonable  rates  which  are  still 
commensurate  with  the  risk  involved.  There  is  no  apparent  "red-lining"  by 
insurers  in  this  Province,  wherein  companies  designate  defined  areas  as  un- 
favourable markets  and  refuse  to  sell  insurance  in  these  areas.  For  the  most 
part,  all  areas  of  the  Province  appear  to  be  reasonably  competitive,  although 
in  some  areas  to  an  unequal  degree. 

Also  contributing  to  the  availability  situation  are  the  activities  of  the 
Office  of  the  Superintendent.  The  Superintendent's  Office  endeavours  to  as- 
sist consumers  who  have  had  difficulty  in  obtaining  coverage  and  has  been 
able  in  most  instances  to  obtain  the  cooperation  of  insurers  in  arranging  a 
placement. 

4.  Future  Solutions 

The  Committee  must  take  into  account  the  possibility  that  the  present 
situation,  with  few  problems  of  availability,  may  only  be  temporary,  as  a  re- 
flection of  the  relatively  high  profitability  and  competition  in  the  industry  at 
the  present  time.  Should  market  conditions  become  less  favourable,  prob- 
lems of  availability  may  recur  in  the  future.  Therefore,  the  Committee  em- 
phasizes that  the  industry  must  realize  its  responsibilities  to  make  insurance 
available  to  all  at  reasonable  cost  and  that  it  give  thought  to  means  of  resolv- 
ing availability  problems  before  they  arise  as  significant  concerns. 

Should  the  industry  fail  to  provide  availability,  the  Committee  has  con- 
sidered a  number  of  consequent  government  measures  to  ensure  availability 
in  personal  lines.  One  potential  measure  is  the  establishment  of  a  govern- 
ment sponsored  or  subsidized  residual  market  mechanism  as  represented  by 
the  F.A.I.R.  plans  in  the  United  States. 

A  F.A.I.R.  plan  is  a  mandatory  pool  of  insurers  formed  to  write  basic 
property  insurance  when  coverage  is  not  available  in  the  normal  voluntary 
market.  Insurers  participate  in  the  premiums,  losses  and  expenses  of  the 
pool,  while  federal  funds  are  available  in  the  event  of  catastrophic  situa- 
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tions.  F.A.I.R.  plans  have  been  criticized  because  they  create  two  separate 
markets,  often  at  two  separate  prices,  although  recent  federal  legislation 
proposals  would  eliminate  surcharging.  They  have  also  been  criticized  for 
their  inability  to  solve  the  underlying  problems  of  unequal  treatment  for 
"red-lined"  markets  such  as  ghetto  areas. 

Further  government  measures  could  require  through  legislation  that  all 
licenced  insurers  "take-all-comers"  and  cooperate  in  a  risk-sharing  mecha- 
nism to  support  this  approach  or  that  all  licenced  insurers  be  required  to  sell 
in  all  parts  of  the  Province.  The  Committee's  conclusions  and  expectations 
follow. 

9.1  Among  the  general  insurance  industry's  primary  responsibilities  is  the 
function  of  providing  insurance  for  personal  residential  and  liability 
risks  to  all  residents  of  Ontario.  The  Committee  maintains  that,  for 
every  residential  risk  in  Ontario,  the  insurance  industry  should  be  able 
to  establish  a  reasonable  rate  commensurate  with  the  risk  involved  and 
hence  offer  coverage  on  all  risks. 

The  Committee  once  again  emphasizes  with  specific  reference  to 
personal  lines  that  the  insurance  industry  should  endeavour  to  meet  its 
responsibility  to  provide  coverage,  first  and  for  the  most  part,  through  a 
"take-all-comers"  attitude  on  the  part  of  individual  insurers. 

The  Committee  finds  this  approach  to  be  the  most  efficient  method 
of  bringing  together  the  buyers  and  sellers  of  personal  lines  of  insurance 
and  it  provides  the  consumer  with  direct  access  to  the  insurer  of  his 
choice.  The  industry  should  at  the  same  time  look  at  collective  efforts  at 
pooling  substandard  risks  which  individual  insurers  do  not  wish  to  keep 
on  their  own  account. 

9.2  The  Committee  encourages  the  industry  to  cooperate  in  innovative, 
contingency  plans  for  ensuring  availability.  An  example  has  come  to 
the  Committee's  attention  concerning  a  pilot  programme  initiated  in  the 
State  of  Connecticut. 

The  Connecticut  pilot  programme  is  a  voluntary,  cooperative  ef- 
fort of  insurance  companies,  agents  and  the  Department  of  Insurance  to 
make  insurance  more  readily  available  to  homeowners  through  a  toll- 
free,  state-wide  inquiry  and  placement  service.  Participating  agents  and 
companies  make  every  effort  to  fulfil  consumer's  needs  and  no  property 
is  declined  coverage  except  for  good  cause  and  valid  reasons.  Any  com- 
pany rejection  of  coverage  is  subject  to  a  review  by  a  management  com- 
mittee and  the  Department  of  Insurance.  The  Committee  sees  merit  in 
such  a  programme  even  in  times  when  there  are  no  widespread  prob- 
lems with  availability. 

9.3  Should  the  industry  fail  to  provide  availability,  the  Committee  has  con- 
sidered the  need  for  government  measures  to  ensure  availability  in  per- 
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sonal  lines,  including  the  establishment  of  a  government-sponsored  re- 
sidual market  mechanism  and  legislation  to  require  insurers  to 
tktake-all-comers,,  or  to  sell  in  all  parts  of  the  Province.  The  Committee 
views  direct  government  measures  as  a  last  resort  and  not  necessary  in 
the  current  market  situation. 

Nevertheless,  the  Committee  emphasizes  that  the  industry  must  recog- 
nize its  responsibility  as  a  whole  to  accept  all  personal  coverage  risks  and 
that  all  individual  companies  must  share  in  this  responsibility.  While  the 
Committee  does  not  wish  to  recommend  that  it  be  mandatory  that  all  in- 
surers market  in  all  areas  of  the  Province,  it  expects  that  the  industry  will 
recognize  the  need  not  only  for  availability,  but  for  a  choice  of  coverages 
available  from  a  number  of  competing  insurers. 
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CHAPTER  10 
Coverage  in  Personal  Lines 

A.  CONSUMER  EXPECTATIONS  REGARDING  COVERAGE 

In  this  chapter  the  Committee  examines  what  it  believes  to  be  the  ex- 
pectations of  the  consumer  regarding  coverage  in  personal  lines  of  insur- 
ance. These  expectations,  as  perceived  by  the  Committee,  can  be  general- 
ized as  follows: 

1 .  The  consumer  expects  that  he  will  be  able  to  obtain  the  coverage  which 
he  feels  is  best  suited  to  his  needs; 

2.  The  consumer  wants  to  be  able  to  comparison  shop;  and 

3.  The  consumer  may  be  willing  to  trade  less  coverage  for  a  lower  cost. 

This  chapter  outlines  the  Committee's  observations  regarding  the  implica- 
tions for  the  insurance  industry  of  these  consumer  expectations. 

The  primary  question  addressed  by  the  Committee  in  this  chapter  is 
whether  the  property  and  casualty  insurance  industry,  left  to  its  own  efforts, 
will  satisfy  consumers'  expectations  regarding  coverage,  by  making  avail- 
able a  product  that  meets  those  expectations.  In  this  regard  the  Committee 
has  had  the  opportunity  to  learn  about  the  various  policy  forms  available  for 
homeowners  and  tenants  through  its  consultant's  overview  presentation  on 
personal  lines  of  coverage;  through  the  cooperative  efforts  of  the  Office  of 
the  Superintendent,  the  Insurers'  Advisory  Organization,  and  representa- 
tives of  a  number  of  insurance  companies  and  adjuster  and  appraisal  firms, 
and  through  the  presentations  of  several  individual  insurers  who,  in  many 
cases,  were  able  to  provide  information  on  their  own,  unique  policy  forms. 

Although  there  is  no  uniform,  standard  policy  in  personal  lines,  the 
Committee  found  a  basic  similarity  of  approach  in  designing  homeowner's 
policies  and  the  preference  for  marketing  a  homeowner's  package  rather 
than  individual  coverages.  As  indicated  in  Appendix  F,  most  companies 
market  a  number  of  homeowner's  forms  for  a  variety  of  reasons  including 
marketing  advantages,  consumer  needs  and  underwriting  reasons.  Com- 
ments on  the  major  component  parts  of  a  homeowner's  package  policy  fol- 
low below. 

1.  Coverage  on  the  Dwelling 

The  Committee  believes  that  the  consumer  expects  to  receive  "full  re- 
covery" on  damage  to  the  dwelling  in  the  event  of  a  loss.  "Full  recovery", 
in  the  Committee's  view,  implies  no  coinsurance  on  a  catastrophic  loss,  re- 
covery on  a  replacement  cost  value  basis  and  recovery  not  limited  by  the  es- 
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timate  of  the  insured  value  of  the  home.  Further  conditions  for  "full  recov- 
ery" could  provide  that  recovery  include  debris  removal,  recovery  not 
limited  by  the  restriction  that  the  home  be  rebuilt  on  the  same  site  and  likely 
other  similar  conditions. 

Policies  marketed  by  the  industry  at  the  present  time  may  by  their  terms 
limit  "full  recovery"  in  certain  circumstances.  A  homeowner's  dwelling 
policy  provides  coverage  on  the  basis  of  replacement  cost,  determined  as  the 
amount  it  would  cost  to  repair  or  replace  property  with  material  of  like  qual- 
ity and  like  kind  within  a  reasonable  time  after  a  loss.  However,  the  optional 
loss  settlement  clause  in  the  typical  policy  places  a  limit  on  the  amount  that 
the  insurer  will  pay  at  the  least  of: 

—  the  amount  of  actual  expenditures  for  repair  or  replacement; 

—  the  amount  of  insurance  coverage  carried;  or 

—  a  proportion  of  replacement  costs,  if  insurance  coverage  is  below  80 
percent  of  the  replacement  cost  of  the  entire  building. 

The  conditions  of  the  optional  loss  settlement  clause  can  result  in  the 
insured  bearing  a  portion  of  the  costs  of  replacement  for  either  full  or  partial 
damages,  if  the  amount  of  insurance  coverage  carried  falls  below  the 
amount  of  damage  incurred  or  below  80  percent  of  the  rebuilding  cost  of  the 
home  at  the  time  insured.  By  not  maintaining  insurance  equal  to  80  percent 
of  the  value  of  his  property,  the  insured  in  effect  coinsures,  that  is,  he  bears 
part  of  the  cost  of  the  loss.  The  insurance  company  makes  payment  on  the 
following  basis: 

Amoi^t^nn^uranc^c^ned x  Loss  =  Amount  Paid  by  Insurer 

Amount  of  insurance  required 

The  burden  of  maintaining  the  proper  amount  of  insurance  coverage 
falls  on  the  insured.  However,  since  the  start  of  the  inflationary  period  in 
1973-1974,  insurers  have  been  encouraging  policyholders  to  obtain  ade- 
quate amounts  of  insurance  on  their  dwellings  by  bringing  insurance  into 
line  with  the  actual  cost  to  rebuild  and  by  increasing  the  amount  of  insurance 
coverage  each  year  to  reflect  the  increasing  costs  of  rebuilding.  For  this  rea- 
son, "inflation  protection"  endorsements  are  added  to  policies  by  many  in- 
surers. These  endorsements  and  other  methods  designed  to  encourage  'in- 
surance to  value"  increase  the  amounts  insured  automatically  on  a  periodic 
basis  or  at  the  time  of  renewal.  The  value  of  the  property  and  the  insured 
amount  is  increased  either  on  a  fixed  percent  basis  or  according  to  the 
change  in  the  Consumer  Price  Index,  the  Residential  Construction  Price 
Index  or  other  inflation  indicators.  The  premium  paid  by  the  policyholder 
increases  in  line  with  the  adjustment  in  insured  value. 

The  insured  who  undertakes  to  "insure  to  value"  will  generally  re- 
cover the  full  amount  of  his  loss,  on  a  replacement  cost  basis.  In  addition, 
the  Committee  is  informed  that  many  insurers  waive  the  optional  loss  settle- 
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ment  clause  including  the  limit  to  recovery  set  by  the  amount  of  insurance 
carried,  in  cases  of  major  loss  or  where  the  amount  of  underinsurance  falls 
only  slightly  below  80  percent.  This  policy  is  typically  followed  when  the 
sum  insured  has  been  calculated  on  the  basis  of  an  evaluation  procedure  ap- 
proved by  the  insurer.  The  Committee  is  nevertheless  concerned  that  full  re- 
placement cost  value  cannot  be  precisely  defined  and  yet  it  can  be  applied  by 
the  insurer  to  determine  coinsurance  and  is  used  as  a  limit  to  total  recov- 
ery. 

Accordingly,  the  Committee  believes  that  the  Consumer's  expectations 
for  full  recovery  would  be  better  met  by  a  homeowner's  policy  that  provides 
full  replacement  cost  coverage  on  damage  to  the  dwelling.  With  full  re- 
placement cost  coverage,  the  estimated  value  of  the  dwelling  would  be  used 
only  for  premium  setting  purposes.  For  recovery  purposes,  there  would  be 
no  limit  placed  on  the  amount  to  be  paid  in  the  event  of  a  major  loss  and  no 
coinsurance  would  be  applied  to  limit  recovery  to  a  percentage  of  the  total 
damages  incurred.  An  upper  limit  to  recovery,  significantly  above  the  re- 
placement cost  value  of  most  homes,  say  at  $250,000,  could  be  applied  to 
establish  a  limit  on  the  insurer's  liability  in  the  case  of  extraordinary  losses 
or  for  purposes  of  reinsurance. 

10.1  In  considering  consumer  expectations  and  needs  regarding  coverage 
on  the  dwelling,  the  Committee  concludes  that  full  replacement  cost 
coverage  is  a  concept  which  the  insurance  industry  as  a  whole  should 
undertake  to  study  and  to  offer  without  restriction  in  all  homeowner's 
policies. 

Under  this  coverage,  each  policyholder  would  be  insured  to  full 
replacement  cost  value  on  the  dwelling,  including  debris  removal, 
rather  than  to  the  amount  of  insurance  coverage  carried.  An  amount  of 
insurance  would  be  specified  for  premium  setting  purposes  only. 

The  adoption  of  this  concept  is  made  more  practical  with  the  develop- 
ment of  better  and  more  consistent  guides  for  evaluating  the  insured  value  of 
homes  for  premium  setting  purposes  and  with  the  acceptance  of  the  insur- 
ance to  value  concept  by  consumers.  The  Committee  comments  further  on 
these  latter  two  aspects  in  the  next  chapter. 

2.  Coverage  on  Contents 

At  the  present  time,  most  policies  provide  settlement  for  loss  or  dam- 
age to  contents  on  an  actual  cash  value  basis.  Certain  companies  offer  re- 
placement coverage  to  policyholders  on  a  selected  basis.  In  the  Committee's 
opinion,  the  consumer's  common  expectation  for  recovery  regarding  con- 
tents is  that  it  be  provided  on  a  replacement  basis.  The  present  practice, 
wherein  some  companies  offer  replacement  cost  coverage  on  contents  on  a 
selected  basis,  can  become  a  method  of  "creaming"  market  share  by  offer- 
ing this  coverage  only  to  the  better  risk  policyholders. 
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However,  it  is  apparent  that  full  replacement  cost  recovery  on  contents 
without  an  upper  limit  is  not  a  practical  approach  as  the  homeowner  with  a 
high  value  of  contents  would  recover  under  the  full  recovery  provisions  of 
the  policy  without  having  declared  extra  value  on  contents  for  premium  set- 
ting purposes.  As  a  result,  losses  paid  out  by  the  insurance  industry  would 
exceed  premiums  taken  in.  Provision  of  full  recovery  on  contents  is  further 
hampered  by  the  inability  to  estimate  the  value  of  contents  in  individual 
homes  through  a  uniform  method  of  evaluation.  There  is  therefore  a  need  for 
an  upper  limit  to  be  placed  on  coverage  for  contents,  expressed  either  on  a 
replacement  cost  or  an  actual  cash  value  basis.  Coverage  limits  can  be  set  as 
a  percentage  of  the  estimated  value  of  the  dwelling  or  at  a  level  chosen  by 
the  insured. 

10.2  Many  insurance  companies  at  present  do  not  offer  the  option  of  re- 
placement cost  coverage  on  contents.  The  Committee  encourages  the 
insurance  industry  as  a  whole  to  offer  replacement  cost  coverage  on 
contents  to  any  insured  wishing  to  obtain  this  option.  In  this  way,  the 
Committee  feels  that  the  industry  will  be  responding  more  fully  to 
consumer  expectations  in  regard  to  recovery  for  contents. 

3.  Other  Coverages 

The  Committee  has  a  number  of  comments  to  make  in  regard  to  the 
other  coverages  commonly  provided  in  a  homeowner's  package  policy. 

An  essential  feature  of  a  homeowner's  package  is  coverage  for  liability 
to  protect  the  policyholder  against  financial  loss  arising  from  liability  for 
bodily  injury  or  property  damage  suffered  by  third  parties.  The  Committee 
encourages  the  insurance  industry  to  market  an  appropriate  level  of  coverage 
for  liability  as  part  of  all  policies  applicable  to  all  residential  and  rental 
risks. 

The  Committee  views  coverage  for  theft  as  less  essential  than  fire  and 
related  perils  insurance  since  theft  coverage  protects  the  policyholder's  con- 
tents, rather  than  the  dwelling.  As  with  contents  coverage  in  general,  the  in- 
surance industry  should  consider  providing  a  greater  choice  of  options  and 
flexibility  to  the  policyholder  by  providing  higher  deductibles  or,  in  some 
cases,  providing  policies  which  exclude  this  coverage.  These  measures 
would  contribute  to  the  affordability  of  insurance  to  those  unable  to  afford 
the  purchase  of  a  full  insurance  package. 

There  are  certain  coverages  or  lack  of  coverage  in  the  homeowner's 
package  of  which  the  average  consumer  is  likely  unaware.  For  example,  the 
consumer  may  be  unaware  of  the  availability  of  coverage  for  voluntary  med- 
ical payments  or  the  lack  of  coverage  for  damage  caused  by  animals.  These 
coverages  or  lack  thereof  should  be  made  more  evident  to  the  policyholder 
who  may  in  certain  cases  have  the  basis  for  a  claim,  but  not  be  aware  that  he 
can  recover. 
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While  the  Committee  considers  certain  coverages  to  be  essential  and 
others  to  be  desirable  for  the  homeowner  or  tenant,  it  regards  the  responsi- 
bility for  developing  and  offering  better  coverage  standards  as  a  matter  for 
industry  action  rather  than  a  matter  for  government  regulation.  In  this  sec- 
tion the  Committee  presents  a  number  of  its  views  regarding  consumer  ex- 
pectations for  coverage;  it  believes  the  industry  has  been  slow  to  provide  for 
these  expectations  in  homeowner's  policies  currently  in  common  use.  The 
Committee  believes,  however,  that  the  capability  exists  in  the  industry  for 
introducing  changes  into  the  various  component  parts  of  the  homeowner's 
policy  and  into  the  statistical  plans  that  record  loss  experience  corresponding 
to  these  component  coverages. 


B.  THE  NEED  FOR  A  STANDARD  POLICY 

Insurance  is  not  a  homogeneous  product,  either  in  terms  of  coverage  or 
price.  As  there  is  no  complete  homogeneity  among  insurance  products,  a 
standard  policy  could  assist  in  comparison  shopping  and  price  competition 
by  providing  the  buyer  with  a  comparable  product. 

The  standard  policy  does,  however,  have  a  number  of  drawbacks.  It  in- 
terferes with  product  innovation  and  it  requires  updating  with  changes  in  the 
risk  environment.  Furthermore,  standardization  can  make  consumers  com- 
placent and  discourage  their  requests  for  advice;  therefore  the  industry  must 
still  advise  consumers  regarding  their  need  to  extend  coverage  beyond  the 
standard  level. 

Moreover,  difficulty  arises  in  defining  what  types  of  coverage  should 
be  provided  as  standard.  Traditional  usage  has  defined  a  variety  of  cover- 
ages and  risk  classes,  but  these  need  not  be  the  most  appropriate  to  the  con- 
sumer's needs  or  expectations.  Standardization  may  not  assist  the  majority 
of  consumers  in  price  shopping  as  the  standard  policy  may  not  meet  their  ex- 
pectations of  coverage. 

The  Committee  has  considered  the  need  for  an  insurance  product  that 
meets  consumer  needs  and  expectations  and  also  is  structured  in  a  way  that 
provides  some  standard  basis  for  price  shopping.  As  a  means  of  meeting 
both  considerations,  the  Committee  has  examined  the  concept  of  a  core  cov- 
erage. 

A  core  coverage  can  serve  as  a  standard  coverage  to  be  offered  by  all 
insurers,  either  as  a  separate  policy  or  as  a  component  of  a  wider  "package" 
of  coverages.  All  insurers  would  be  required  to  offer  and  quote  a  separate 
premium  for  this  coverage.  However,  the  insurer  would  not  be  precluded 
from  incorporating  the  core  coverage  in  a  package  policy  nor  from  offering 
any  other  variety  of  policy.  Therefore,  the  insured  would  continue  to  be  free 
to  choose  any  policy  offered  by  any  insurer  in  the  Province  without  the  core 
coverage  as  a  component. 
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The  concept  of  a  uniform  core  coverage  to  be  offered  by  all  insurers 
would  provide  a  basis  for  the  consumer  or  for  the  Superintendent  to  obtain 
and  compare  quotes  from  a  number  of  insurers  on  a  uniform  coverage  basis. 
As  a  result  the  consumer  would  be  assisted  in  price  shopping  among  in- 
surers. It  is  evident  that  the  concept  of  a  core  coverage  is  meangingful  for 
price-shopping  purposes  only  if  it  is  a  practical,  up-to-date  representation  of 
the  majority  of  consumers'  expectations  for  recovery  and  if,  in  fact,  it  will 
be  purchased  widely  by  consumers. 

While  there  is  no  complete  homogeneity  among  insurance  products 
currently  offered,  there  is  substantial  similarity  so  that  the  transition  to  a 
core  coverage  should  not  be  difficult  to  achieve. 

10.3  The  Committee  sees  merit  in  the  introduction  by  the  industry  of  a  stan- 
dard core  coverage  to  assist  consumers  in  comparative  shopping.  The 
Committee  encourages  the  industry  to  develop  and  offer  without  re- 
striction a  core  coverage  that  meets  the  coverage  expectations  of  the 
majority  of  consumers. 

The  Committee  therefore  suggests  that  the  core  coverage  might 
be  defined  as: 

—  Coverage  on  the  dwelling  against  fire  and  all  major  perils  currently 
provided  for  in  the  majority  of  homeowner's  policies;  and 

—  Full  replacement  cost  coverage  on  the  dwelling,  with  no  upper 
limit  on  recovery  or  alternatively  a  high  upper  limit,  say 
$250,000. 

Further  coverages,  related  to  protection  against  liability  or  contents 
losses  could  as  well  be  incorporated  into  the  core,  if  the  industry  were 
satisfied  that  the  formulation  of  these  coverages  met  the  needs  of  a  ma- 
jority of  policyholders. 

C.  LESS  COVERAGE  FOR  A  LOWER  COST  OF  INSURANCE 

The  Committee  has  found  that  there  may  be  an  impression  among 
many  consumers  that  they  are  buying  more  coverage  than  they  need.  Never- 
theless, in  many  instances,  it  would  not  be  in  the  best  interests  of  the  con- 
sumer to  reduce  his  coverage  to  benefit  from  a  lower  cost  of  insurance.  In 
particular,  it  would  appear  to  be  against  the  interests  of  the  consumer  to 
gamble  that  he  will  not  experience  a  complete  or  catastrophic  loss. 

The  Committee  has  also  noted  the  concern  that  the  industry  does  not 
provide  the  consumer  with  an  adequate  choice  regarding  how  much  or  how 
little  coverage  he  can  buy.  The  industry,  on  the  other  hand,  points  out  that 
the  consumer  can,  from  various  policy  forms  on  the  market,  exercise  selec- 
tion as  to  coverages  and  amounts  of  insurance,  but  warns  that  the  aggregate 
cost  of  various  coverages  would  exceed  that  of  a  single  package  policy.  The 
Committee,  however,  finds  that  the  emphasis  on  insurance  to  value  and 
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package  policies  has  reduced  the  availability  of  the  more  basic  coverage 
forms. 

The  Committee  comments  below  on  its  views  regarding  choice  of 
amounts  of  coverage  on  the  dwelling  and  on  contents. 

1.  Amount  of  Coverage  on  the  Dwelling 

The  Committee  views  insurance  on  the  dwelling  to  be  an  essential  form 
of  protection  and  hence  does  not  regard  coinsurance  by  the  policyholder  at 
various  levels  of  coverage  to  be  generally  desirable.  However,  it  appears 
that  some  consumers  may  wish  to  insure  only  for  low  limits  of  coverage 
where  the  frequency  of  loss  is  greatest  and  to  chance  the  payment  out  of 
their  own  pockets  of  some  part  of  the  damages  in  the  case  of  major,  but  less 
frequent  losses. 

10.4  The  Committee  regards  the  choice  of  coinsurance  at  the  top  levels  of 
coverage  to  be  a  false  economy  for  the  average  consumer.  The  addi- 
tional premium  cost  to  achieve  "insurance  to  value1 '  is  normally  min- 
imal, whereas  the  cost  to  the  policyholder  in  sharing  damages  in  a 
major  loss  can  be  substantial.  A  better  solution  for  providing  savings 
in  premiums  would  be  to  provide  a  choice  of  deductibles  on  coverage 
to  suit  the  pocketbooks  of  consumers. 

2.  Amount  of  Coverage  on  Contents 

A  common  complaint  heard  by  the  Committee  is  related  to  the  lack  of 
choice  available  to  the  consumer  concerning  the  limits  on  contents  coverage 
in  homeowner's  package  policies.  Whereas  the  tenant  is  generally  able  to 
state  a  value  for  which  he  wishes  to  be  covered,  the  limit  on  contents  cover- 
age in  the  homeowner's  package  policy  is  established  as  a  fixed  percentage 
of  the  insured  value  of  the  home,  usually  in  the  range  of  40  to  60  percent.  In 
many  cases  the  policyholder  believes  the  value  of  his  contents  to  be  substan- 
tially less  and  therefore  feels  he  should  not  be  required  to  pay  for  coverage 
in  excess  of  his  value  of  contents. 

The  Committee  recognizes  that  the  insurance  industry  cannot  establish 
rates  readily  or  objectively  for  various  levels  of  contents  coverage  under  tra- 
ditional ratemaking  systems.  Under  the  present  statistical  reporting  proce- 
dures, loss  experience  is  reported  in  the  context  of  the  homeowner's  policy 
as  a  "package"  rather  than  for  the  individual  components  of  coverage 
within  the  "package". 

10.5  The  Committee  believes  that  it  is  desirable  to  have  an  availability  of  a 
choice  of  amounts  of  coverage  for  contents.  Such  choice  should  as 
well  be  extended  to  include  increased  values  for  special  items  such  as 
jewellery,  furs,  coin  or  other  collections  and  so  on,  or  to  provide  for 
replacement  cost  coverage,  without  the  need  for  separate  endorsement 
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or  declaration.  By  being  given  a  choice  of  coverage  limits  on  contents, 
the  consumer  may  in  fact  consider  more  carefully  the  extent  to  which 
his  investment  in  contents  is  put  at  risk.  The  consumer  will  then  insure 
accordingly. 

10.6  In  general,  the  Committee  supports  the  availability  of  greater  choice  in 
coverages,  including  the  "unbundling"  of  package  policies  to  permit 
the  consumer  to  exercise  a  greater  choice  among  the  component  cover- 
ages in  the  policy  package.  The  Committee  encourages  the  industry  to 
provide  this  wider  choice,  while  assisting  the  consumer  to  shop  by 
means  of  better  information  provided  by  the  sales  intermediary  and  by 
the  development  of  a  core  coverage. 
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CHAPTER  11 
Cost  in  Personal  Lines 

A.  CONSUMER  EXPECTATIONS  REGARDING  COST 

In  considering  the  matter  of  availability,  the  question  that  naturally  fol- 
lows is  what  should  the  consumer  have  to  pay  for  insurance  protection?  In- 
surance is  socially  useful  as  a  means  of  protection  only  if  it  is  readily  avail- 
able at  reasonable  cost  to  the  consumer.  It  is  nevertheless  difficult  to  define 
'reasonable'  to  suit  the  pocketbooks  of  all  consumers. 

In  demonstrating  a  commitment  to  provide  protection  against  risks  at  a 
reasonable  price  to  all  consumers  in  Ontario,  the  insurance  industry  must 
take  into  account  consumers'  expectations  regarding  cost  of  coverage.  The 
Committee  believes  that  the  following  are  among  these  expectations: 

1 .  The  consumer  wants  to  pay  the  least  cost  for  the  coverage  he  needs.  The 
consumer  may  be  willing  to  trade  less  coverage  or  less  service  for  a  lower 
cost. 

2.  The  consumer  wants  to  be  able  to  price  shop. 

3.  The  consumer  expects  that  insurable  values  and  corresponding  insurance 
costs  should  not  be  unduly  out  of  proportion  to  the  market  value  of  the 
home  or  property  insured. 

4.  The  consumer  wants  to  be  assured  that  the  price  he  pays  for  insurance 
coverage  is  fair  relative  to  other  risks  of  a  similar  nature.  He  may  want  to 
know  what  risk  factors  affect  the  premium  he  pays. 

In  previous  Parts  of  this  Report,  the  Committee  discussed  various 
aspects  of  cost  containment  in  regard  to  loss  settlement  costs  and  operating 
costs  and  commented  in  particular  on  required  improvements  in  the  func- 
tions of  marketing,  underwriting  and  policy  processing  and  claims  handling. 
Cost  containment  in  industry  operations  is  necessary  to  demonstrate  effi- 
cient management  in  the  general  insurance  industry  and  hence  to  ensure  that 
the  consumer  is  not  paying  too  much  for  coverage  provided  by  insurers  in 
this  Province. 

The  Committee  devoted  the  previous  chapter  to  a  discussion  of  the  con- 
sumer's expectations  regarding  coverage.  The  lack  of  complete  homogene- 
ity among  insurance  products  for  the  homeowner's  or  tenants'  protection 
was  regarded  as  an  obstacle  to  effective  price-shopping.  The  Committee 
provided  a  suggestion  to  the  insurance  industry  for  the  introduction  of  a  core 
coverage  to  assist  the  consumer  in  obtaining  the  best  or  least  cost  for  the 
coverage  he  feels  he  needs. 

In  this  chapter,  the  Committee  continues  its  consideration  of  the  matter 
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of  cost  by  examining  two  further  consumer  expectations,  under  the  headings 
of: 

—  Insurable  Values  and  Affordability.  Included  under  this  heading  is  a  dis- 
cussion of  the  insurance  to  value  concept,  the  process  of  evaluation  of  in- 
surable values,  the  implications  of  market  value — replacement  cost  dif- 
ferences and  the  concept  of  a  minimal  or  'bare-bones1  policy. 

—  Cost  Distribution  According  to  Hazard.  Included  under  this  heading  is  a 
brief  outline  of  the  ratemaking  process  in  personal  lines  of  insurance,  the 
Committee's  expectations  regarding  the  structure  of  rating  classification 
systems  and  the  use  of  discounts  or  surcharges  by  the  insurance  in- 
dustry. 

B.  INSURABLE  VALUES  AND  AFFORDABILITY 
1.  Insurance  to  Value 

In  general  terms,  premiums  for  homeowner's  and  tenant's  coverage  are 
determined  as  the  product  of  a  class  rate  for  coverage  multiplied  by  the 
amount  to  be  insured.  The  amount  to  be  insured  or  the  insurable  value  is  de- 
termined as  the  replacement  cost  for  dwellings  and  as  the  actual  cash  value 
of  contents,  that  is,  the  cost  of  replacing  the  property  minus  any  deprecia- 
tion. 

When  insurable  values  increase,  premium  costs  go  up.  Therefore, 
when  inflation  drives  up  replacement  costs,  premiums  increase  although  the 
rate  for  coverage  may  remain  constant.  The  factors  affecting  the  rate  for 
coverage  are  discussed  in  the  next  section. 

Inflation  is  a  factor  outside  the  control  of  the  insurance  industry.  To 
cope  with  inflation,  the  industry  has  promoted  the  insurance  to  value  con- 
cept. Insurance  to  value  attempts  to  make  certain  that  policyholders  are  cov- 
ered for  full  recovery  in  the  event  of  a  major  loss.  On  the  other  hand,  should 
the  policyholder  fail  to  keep  the  insured  amount  in  line  with  the  replacement 
cost  of  his  dwelling,  the  optional  loss  settlement  clause  in  his  policy  will 
apply,  as  discussed  in  the  previous  chapter,  and  his  recovery  may  only  be 
partial. 

Insurance  to  value  also  avoids  the  problem  for  insurers  of  an  adverse 
loss  to  premium  ratio  created  when  a  property  is  underinsured  and  small,  but 
frequent,  partial  losses  erode  the  premium  base.  If  in  times  of  inflation,  the 
costs  of  partial  losses,  which  form  the  bulk  of  losses,  increase  but  sums  in- 
sured do  not  increase  in  the  same  proportion,  then  loss  costs  per  $1,000  of 
policies  written  increase  and  the  insurance  rate  rises  to  cover  losses.  An  in- 
surer with  a  large  portfolio  of  underinsured  dwelling  risks  is  likely  to  be 
forced  to  sell  at  higher,  non-competitive  rates. 

In  addition,  insurance  to  value  is  important  from  the  viewpoint  of  the 
insurance  pool  as  a  whole.  The  person  who  underinsures  violates  the  second 
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principle  of  insurance  by  failing  to  pay  into  the  pool  in  proportion  to  the  risk 
he  imposes  on  the  system.  Consider  as  an  example,  two  identical  dwellings 
with  rebuilding  costs  of  $40,000  each.  One  is  insured  to  full  value,  the  other 
is  insured  to  $20,000.  While  both  are  similar  risks,  one  is  contributing  only 
one  half  of  the  premium  to  the  total  insurance  pool,  as  the  rates  applied  to 
the  respective  amounts  of  insurance  carried  correspond  to  the  full  value  of 
the  dwellings  and  are  therefore  identical. 

Inflation,  the  application  of  the  insurance  to  value  concept  and  the  re- 
sultant steady  premium  increases  in  recent  years  have  aggravated  afford- 
ability  problems  for  certain  policyholders  and  generally  caused  complaints 
by  consumers  regarding  continual  increases  in  premium  costs.  These  com- 
plaints and  affordability  problems  are  related  to  two  matters  discussed 
below.  The  first  concerns  overinsurance  resulting  from  the  cost  evaluation 
procedures  used  by  insurers  to  determine  insured  value.  The  second  arises 
when  the  insurance  to  value  concept  forces  a  homeowner  to  insure  for 
amounts  that  exceed  the  market  value  of  the  property. 

2.  The  Evaluation  of  Insurable  Values 

The  insurance  to  value  concept  has  been  promoted  by  the  insurance  in- 
dustry in  response  to  inflationary  trends  affecting  rebuilding  costs  and  has 
required  the  insurance  industry  to  examine  its  traditional  methods  of 
evaluating  the  insurable  value  of  the  residential  property.  At  the  same  time  it 
has  contributed  to  a  persistent  problem  in  personal  lines,  that  of  overin- 
surance. These  two  matters  are  interrelated. 

It  is  first  important  to  note  that  there  is  no  precise  method  of  calculating 
the  full  insurable  value  of  a  home.  Even  an  appraisal  by  a  professional  in 
this  field  may  not  provide  an  accurate  figure  for  the  replacement  cost  of  a 
home  should  it  be  destroyed  and  rebuilt  within  a  short  time  after  the  ap- 
praisal. In  any  event,  the  cost  of  an  appraisal  is  prohibitive  to  most  home- 
owners seeking  insurance  coverage. 

As  a  result,  insurance  companies  have  developed  cost  guide  methods 
for  determining  the  approximate  rebuilding  cost  of  a  dwelling.  The  most  fre- 
quently used  method  in  the  past  assigned  a  cost  of  rebuilding  per  square  foot 
of  the  ground  floor  or  living  area.  Other  methods  were  based  on  a  construc- 
tion cost  applied  to  the  number  of  rooms  and  similar  variations.  If  merely 
approximate  insurance  requirements  were  desired,  one  method  was  proba- 
bly as  good  as  another. 

The  Insurance  Bureau  of  Canada  as  well  as  several  individual  insurers 
have  examined  the  evaluation  process  and  recently  developed  new  cost  eval- 
uation procedures.  The  I. B.C.  publishes  a  "Home  Evaluation  Calculator" 
which  is  a  relatively  detailed  method  of  evaluating  insurable  values  using 
cost  data  produced  by  a  professional  appraisal  firm.  The  input  data  on  costs 
are  continually  monitored  and  consist  of  some  86  elements  of  material,  la- 
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bour  and  management  costs,  which  are  weighted  and  adjusted  to  reflect 
types  of  construction  in  different  locations.  The  cost  data  relate  to  new  con- 
struction on  a  clean  site  and  therefore  do  not  truly  reflect  the  somewhat 
higher  costs  of  damage  repairs  and  exclude  the  component  of  damage  asso- 
ciated with  debris  removal.  The  value  of  this  method  is  that  it  permits  exact 
comparisons  of  costs  over  different  periods  of  time. 

The  Committee  is  satisfied  that  the  insurance  industry  has  made  mean- 
ingful improvements  in  the  methods  of  calculating  and  updating  insurable  or 
replacement  values,  based  on  sound  analyses  of  construction  costs  and 
changes  in  these  costs.  Yet  imprecision  in  these  methods  continues  to  exist 
because  they  derive  an  average  cost  of  rebuilding  for  specified  types  of  resi- 
dential properties  and  not  a  cost  related  to  individual  properties.  As  a  result, 
the  individual  policyholder  may  decide  to  insure  above  the  calculated  insur- 
able value  to  protect  himself  against  a  shortfall  in  replacement  recovery  in 
the  event  of  a  total  loss.  In  many  cases,  this  precaution  results  in  overin- 
surance. 

Similarly,  the  imprecision  of  calculating  insurable  values  affects  mort- 
gage lenders'  requirements  for  insurance  and  can  contribute  to  overin- 
surance  and  an  unnecessary  high  cost  to  insurance  as  described  below. 

3.  Mortgagee  Requirements  for  Insurance 

Homeowners  may  in  some  cases  be  forced  to  overinsure  to  guarantee 
that  mortgage  holders  are  fully  secured  or  protected  against  loss  up  to  the 
value  of  the  loan.  The  residential  property  insurance  contract  includes  a 
standard  mortgage  clause  under  which  the  insurer  obligates  itself  to  protect 
the  mortgagee  against  any  loss  that  endangers  his  insurable  interest  in  the 
property.  The  Committee  has  encountered  complaints  from  consumers  and 
the  insurance  industry  that  some  mortgage  lenders  insist  that  insurance  be 
purchased  to  the  full  value  of  the  mortgage  loan.  This  requirement  is  in- 
tended to  safeguard  the  mortgage  lender's  interest  in  the  property,  but  it  may 
result  in  a  requirement  for  more  insurance  than  is  reasonably  needed  to  pro- 
tect the  mortgagee's  security. 

The  Committee  has  solicited  comment  on  this  matter  from  a  number  of 
associations  representing  major  mortgage  lenders,  such  as  the  banks,  trust 
companies  and  credit  unions.  Their  response  indicates  that  the  normal  prac- 
tice of  the  larger  lenders  is  to  require  the  mortgagor  to  keep  the  property  in- 
sured in  favour  of  the  lender  for  the  full  replacement  value  of  the  building. 
This  means  the  property  must  be  insured  for  a  least  the  amount  of  the  mort- 
gage or  the  full  insurable  value  of  the  buildings,  whichever  is  the  lesser. 

Despite  the  general  practice  of  the  major  lenders,  the  Committee  is  in- 
formed that  other  mortgagees  often  adhere  to  the  practice  of  requiring  insur- 
ance up  to  at  least  the  amount  of  the  loan.  This  may  mean  the  inclusion  in 
the  amounts  insured  of  the  value  of  land  and  foundations  which  remain  in 
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the  event  of  a  damage  claim.  This  practice  is  applied  by  the  banks  in  the  case 
of  N.H.A.  "E"  type  mortgages,  where  C.M.H.C.  does  not  estimate  a 
breakdown  between  land  and  buildings.  Therefore,  subject  to  the  advice  of 
the  applicant's  insurance  agent,  the  bank  requests  that  the  full  amount  of  the 
insurable  loan  be  covered. 

The  Ontario  Mortgage  Corporation  follows  the  same  practice  of  requir- 
ing insurance  to  the  mortgage  loan  amount  which  includes  a  portion  of  the 
land  value.  The  required  coverage  is  reduced  to  the  building  value  only,  in 
the  case  of  condominium  blanket  mortgages  where  the  building  valuation  is 
supported  by  an  accredited  professional  appraisal  on  an  annual  basis.  In  the 
case  of  single-family  dwellings  where  appraisals  are  impractical  in  terms  of 
cost,  the  policy  of  the  Mortgage  Corporation  may  result  in  overinsurance. 
This  policy  is  justified  by  the  Corporation  on  the  premise  that  it  protects 
against  the  possibility  of  reduced  insurance  pay-outs,  in  effect,  co-insur- 
ance, in  the  event  that  rapidly  rising  construction  costs  surpass  the  owner's 
opinion  of  the  true  market  value. 

4.  Alleviating  the  Overinsurance  Problem 

Acknowledging  the  imprecision  of  cost  evaluation  methods,  many  in- 
surers guarantee  that  if  the  policyholder  insures  his  home  for  an  amount 
derived  by  that  company's  approved  cost  evaluation  procedure,  the  insured 
will  be  considered  to  be  "insured  to  full  replacement  cost  value".  This 
guarantee  relieves  the  consumer  of  the  need  to  add  a  few  additional  thou- 
sands of  dollars  in  amount  of  coverage  as  a  precaution  in  case  of  catastro- 
phic loss.  In  addition,  it  relieves  the  mortgage  lender  of  any  reason  for  re- 
quiring insurance  to  the  value  of  the  loan. 

The  Committee  objects  to  the  consumer  bearing  the  risk  that  he  might 
be  underinsured.  When  the  consumer  expects  to  buy  full  value  coverage  he 
should  be  able  to  obtain  this  coverage  without  the  risk  that  the  value  of  his 
property  may  not  be  estimated  properly.  This  risk  is  eliminated  with  the 
guarantee  described  above  and  also  by  the  proposed  full  replacement  cost 
coverage  defined  in  Chapter  10. 

11.1  To  protect  the  insured  in  the  event  of  a  major  loss,  the  Committee  has 
previously  in  this  Report  encouraged  the  insurance  industry  to  offer 
full  replacement  cost  coverage  in  all  homeowner's  policies  as  the  basis 
for  recovery  of  damages  to  the  dwelling.  This  concept  is  of  further 
value  in  alleviating  the  problem  of  overinsurance  and  making  the  in- 
surance product  more  affordable.  Accordingly,  the  Committee  en- 
dorses the  concept  of  a  guarantee  in  the  policy  for  full  replacement 
cost  coverage,  including  debris  removal,  to  be  provided  whenever  the 
policyholder  insures  to  the  value  calculated  according  to  a  cost  evalua- 
tion process  approved  by  his  insurance  company.  The  Committee 
strongly  encourages  all  insurers  to  provide  this  guarantee  in  their  poli- 
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cies  and  encourages  the  Insurance  Bureau  of  Canada  to  set  this  matter 
as  a  guideline  for  its  members  to  follow. 

5.  Uniformity  in  Insurable  Values 

At  the  present  time,  many  insurers  continue  to  use  their  own  individual 
procedures  for  calculating  insurable  values,  in  some  cases  as  a  means  of 
control  over  the  premium  setting  process.  That  is,  an  insurer  may  assign  a 
higher  insurable  value  to  a  specified  type  of  home  than  might  be  derived  on 
the  basis  of  a  uniform,  industry-wide  cost  evaluation  guide.  The  Commit- 
tee's comments  on  this  lack  of  uniformity  follow. 

11.2  An  important  aspect  of  the  cost  of  insurance  is  the  calculation  of  the 
insurable  value  of  the  home.  The  Committee  discourages  individual 
companies  from  calculating  this  component  of  the  premium  base  on 
considerations  which  more  rightly  belong  in  the  calculation  of  the  rate. 
In  the  Committee's  view,  the  calculation  of  insurable  values  should  be 
an  objective  process,  based  on  a  relatively  well  defined  set  of  material 
and  labour  cost  inputs. 

11.3  The  Committee  therefore  encourages  the  general  insurance  industry  to 
develop  and  apply  consistently  a  uniform  cost  evaluation  procedure 
for  determining  the  insurable  value  of  properties  and  the  periodic  in- 
flationary factors  used  to  update  the  calculation  of  insurable  values. 

At  the  present  time,  insurable  values  derived  for  premium  setting 
purposes  vary  among  individual  insurers.  This  variability  contributes 
to  some  confusion  on  the  part  of  the  consumer  in  the  process  of  com- 
parative shopping. 

6.  Market  Value — Replacement  Cost  Differences 

A  difficult  affordability  problem  arises  when  significant  differences 
exist  between  market  value  and  replacement  cost.  When  the  market  value  of 
a  home  is  less  than  its  replacement  cost  value  the  insurance  to  value  concept, 
which  is  based  on  the  replacement  cost  of  the  dwelling,  forces  the  owner  to 
insure  for  amounts  that  exceed  the  selling  value  of  the  property.  Owner- 
occupants  of  large,  older  homes  with  a  low  market  value  due  to  location  or 
state  of  disrepair,  have  been  particularly  affected  by  recent  large  upward  re- 
valuations of  their  homes  to  account  for  the  high  cost  of  repair  or  rebuilding 
of  such  homes.  In  many  cases  the  low  market  value  of  these  homes  reflects 
the  low  income  of  the  owner-occupants.  The  premium  burden  associated 
with  insurance  to  value  may  be  too  great  for  such  persons,  creating  an  af- 
fordability problem.  This  problem  is  not  easily  resolved  within  the  insurance 
system. 

7.  Alleviating  the  Affordability  Problem 

The  Committee  sees  three  measures  available  for  alleviating  this  affor- 
dability problem: 
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—  government  subsidization  of  insurance  for  low  income  homeowners 
or  other  government  involvement  in  the  provision  of  insurance; 

—  greater  use  of  deductibles  or  policy  exclusions; 

—  availability  of  a  basic  or  minimal  coverage  policy. 

Government  Subsidization 

The  Committee  does  not  view  the  affordability  problem  in  the  personal 
lines  of  insurance  to  be  significant  at  the  present  time  in  this  Province.  De- 
spite the  inevitability  of  complaints  in  an  inflationary  period,  the  Committee 
sees  little  evidence  of  widespread  problems  of  affordability  or  exhorbitant 
premium  increases  which  necessitate  direct  government  intervention  in  the 
provision  or  subsidization  of  insurance  protection.  In  general,  it  is  the  Com- 
mittee's opinion  that  the  government  should  not  involve  itself  in  the  direct 
subsidization  of  insurance  premiums  per  se,  as  they  represent  only  a  small 
part  of  the  general  affordability  problem  faced  by  the  low  income  con- 
sumer. 

Reduction  in  Coverage 

The  affordability  of  insurance  costs  can  be  improved  by  the  consumer's 
willingness  to  sacrifice  some  measures  of  coverage  or  service.  In  its  First 
Report,  the  Committee  discussed  the  impact  of  a  higher  deductibility  feature 
on  total  automobile  insurance  costs  through  the  removal  of  frequent  small 
claims  and  the  elimination  of  the  disproportionately  high  adjusting  and  pro- 
cessing expenses  associated  with  small  claims.  It  was  clear  that  the  buyer  of 
a  higher  deductibility  amount  would  be  placing  a  lesser  burden  on  the  insur- 
ance system  and  hence  increasing  affordability  in  the  general  insurance  sys- 
tem as  a  whole  and  for  himself  individually.  A  similar  result  could  be 
achieved  by  the  insurance  buyer  in  choosing  a  policy  with  exclusions  which 
restrict  coverage  to  the  more  essential  recovery  situations. 

11.4  To  cope  with  the  bulk  of  complaints  regarding  premium  costs,  the 
Committee  repeats  its  encouragement  to  the  insurance  industry  to  edu- 
cate the  public  to  greater  use  of  deductibles  and  to  market  this  concept 
actively  in  personal  lines.  In  so  doing,  the  cost  of  insurance  can  be 
lowered  for  the  individual  consumer  and  for  the  insurance  system  as  a 
whole,  with  the  elimination  of  minor  claims. 

11.5  Furthermore,  the  Committee  reinforces  its  recommendations  to  the 
general  insurance  industry  that  it  provide  the  consumer  with  a  greater 
choice  of  coverage  and  service  to  allow  him  to  reduce  the  cost  of  his 
insurance,  if  he  so  desires  or  if  he  so  requires  because  of  income  con- 
straints. 

The  Minimal  Coverage  Policy 

In  those  cases  where  the  affordability  problem  is  more  acute,  sugges- 
tions have  been  put  forth  for  the  availability  of  a  "bare  bones"  or  minimal 
coverage  policy  at  a  low  overall  premium  cost. 
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Several  insurers  in  the  United  States  have  introduced  minimal  coverage 
policies  to  provide  protection  on  high  risk,  low  market  value  properties, 
where  the  cost  of  full  replacement  cost  coverage  and  other  normal  home- 
owner's policy  features  would  be  prohibitive  to  the  owners.  The  F.A.I.R. 
plans  in  the  United  States  also  provide  a  reduced  coverage  dwelling  policy, 
without  the  full  coverage  features  of  the  typical  homeowner's  package. 
Using  American  examples,  a  minimal  coverage  policy  frequently: 

—  excludes  coverage  for  theft; 

—  substitutes  "repairs  up  to  an  acceptable  living  standard"  for  full  re- 
placement cost  coverage;  and 

—  has  limited  perils  coverage. 

In  Canada,  a  proposal  before  the  Superintendents  of  Insurance  in  the 
Provinces  suggests  that  legislation  be  enacted  to  require  insurers,  as  a  condi- 
tion of  their  being  granted  a  licence  to  transact  fire  insurance,  to  make  avail- 
able a  basic  form  of  fire  insurance  and  not  to  refuse  this  form  to  any  appli- 
cant who  would  be  insurable  under  any  of  the  company's  other  forms.  As 
suggested  in  the  Superintendents'  proposal,  basic  insurance  would  protect 
only  against  "losses  of  crippling  dimension  from  perils  which  threaten  total 
destruction".  Features  of  the  proposed  basic  insurance  include: 

1 .  Specific  amounts  of  insurance  apply  separately  to  the  main  residence  and 
to  household  contents  while  contained  in  the  main  residence  against  fire 
and  explosion. 

2.  There  is  no  coinsurance  but  settlement  can  be  on  a  replacement  cost  basis 
for  the  building  only,  if  it  is  insured  for  a  stated  percentage  of  its  replace- 
ment cost  at  the  date  of  loss. 

3.  No  extension  applies  for  outbuildings  but  these  can  be  specifically  in- 
sured as  separate  items. 

4.  No  extensions  for  realty  fixtures  or  landscaping. 

5.  No  extensions  for  extra  living  expenses. 

6.  No  extensions  for  household  effects  while  outside  of  or  away  from  the 
residence. 

7.  A  deductible  for  household  effects  while  outside  of  or  away  from  the  res- 
idence. 

8.  The  policy  may  be  extended  to  cover  against  another  set  of  perils  for  an 
additional  premium. 

9.  There  is  no  coverage  for  roof  coverings  under  the  windstorm  feature  of 
the  extended  perils  unless  damage  is  done  at  the  same  time  to  the  roof 
structure  itself. 

1  1.6  The  Committee  recommends  that  the  insurance  industry  make  avail- 
able a  "bare  bones"  or  minimal  coverage  policy.  While  the  demand 

168 


for  this  coverage  may  not  be  extensive,  the  Committee  feels  that  avail- 
ability of  this  coverage  is  desirable  for  those  consumers  who  either 
choose  to  take  this  coverage  or  are  forced  to  take  such  coverage  be- 
cause of  income  constraints. 

The  Committee  proposes  that  both  the  industry  and  the  Superin- 
tendent of  Insurance  cooperate  in  formulating  the  "bare  bones' '  policy 
since  protection  under  this  policy  would  be  at  a  minimum. 

C.  COST  DISTRIBUTION  ACCORDING  TO  HAZARD 

1.  The  Second  Principle  of  Insurance 

The  Committee  observed  earlier  that,  in  its  opinion,  the  consumer 
wants  to  be  assured  that  the  price  he  pays  for  insurance  coverage  is  fair  rela- 
tive to  other  risks  of  a  similar  nature.  The  Committee  further  believes  that 
affordability  for  specific  risks  can  be  improved  by  a  fairer  distribution  of 
costs  according  to  hazard. 

In  Part  III  the  Committee  repeated  the  responsibility  of  the  industry  to 
adhere  to  the  second  principle  of  insurance — that  the  cost  of  insurance  to  in- 
dividual policyholders  be  commensurate  with  the  risks  they  impose  on  the 
insurance  system.  The  second  principle  of  insurance  dictates  that  "like" 
risks  be  grouped  and  charged  the  same  premium.  In  its  studies  into  automo- 
bile insurance,  the  Committee  found  that  "like"  risks  can  be  variously  de- 
fined, depending  on  the  choice  of  criteria  by  which  to  group  risks. 

In  its  First  and  Second  Reports  the  Committee  called  for  the  need  for  a 
classification  system  that  is  entirely  objective  and  actuarially  sound  so  that 
the  calculation  of  premiums  is  based  on  a  set  of  objective,  clear  and  under- 
standable criteria.  In  continuing  its  study  into  the  property  and  casualty  in- 
surance sector,  the  Committee  finds  that,  both  in  automobile  and  in  residen- 
tial lines  of  insurance,  the  criteria  for  "like"  risks  have,  over  time,  become 
broadly  defined,  allowing  risks  to  be  grouped  into  a  relatively  limited 
number  of  standard  risk  classes.  However,  the  Committee  finds  that  in  prac- 
tice many  aspects  of  the  ratemaking  system  used  in  both  these  lines  are  arbi- 
trary or  subjective  in  that  rating  factors  are  applied  without  proper  statistical 
justification. 

2.  Statistical  Reporting  Plans 

The  Committee  finds  that  there  is  a  standard  format  for  reporting  loss 
experience  in  the  automobile  lines  of  personal  insurance,  although  insurers 
do  not  apply  the  standard  rating  factors  in  a  consistent  fashion.  Similarly,  in 
residential  lines,  a  standard  format  for  reporting  loss  statistics  also  exists 
under  the  I. B.C.  Brown  Book  or  Personal  Lines  Statistical  Plan.  The  report- 
ing of  statistics  under  the  Brown  Book  is  voluntary  and  not  mandatory  as  in 
the  automobile  insurance  sector. 
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An  insurer  following  precisely  the  risk  classification  system  defined  for 
purposes  of  reporting  loss  experience  under  the  I. B.C.  Personal  Lines 
Statistical  Plan  would  charge  a  different  rate  according  to  the  following  risk 
categories: 

—  eight  categories  of  geographical  territory; 

—  five  categories  of  town  protection  grade,  referring  to  the  quality  of 
firefighting  services  available  in  the  community  in  which  property 
is  located; 

—  over  thirty  variations  of  type  of  policy  and  coverage; 

—  three  distinctions  of  occupancy  type; 

—  three  deductible  amounts. 

The  statistical  plan  also  requires  insurers  to  report  data  on  losses  under  23 
kinds  of  loss  categories  as  well  as  some  further  information.  It  is  apparent 
that  the  Personal  Lines  Statistical  Plan  does  not  take  into  account  any  de- 
tailed, individual  features  of  hazard  or  lack  thereof,  such  as  property  mainte- 
nance, installation  of  safety  features  or  construction  features  of  the  dwell- 
ing. 

3.  Ratemaking 

The  premium  in  personal  property  lines  is  the  product  of  the  class  rate 
and  the  insured  value  of  the  property.  The  classification  system  for  personal 
property  lines  applies  in  determining  the  rate  used  in  premium  calculation, 
but  not  directly  to  the  eventual  premium. 

The  Insurers1  Advisory  Organization  produces  advisory  '"pure"  pre- 
mium rates,  without  allocation  of  expense  costs,  based  on  the  data  gathered 
by  the  I. B.C.  reporting  system.  In  practice,  companies  deviate  from  the 
^pure"  premium  rates  advised  by  I.A.O.  In  some  cases  they  derive  their 
own  rates  based  on  the  Brown  Book  risk  categories  and  statistics  but  more 
often  they  base  their  rates  on  their  own  loss  experience  and  on  their  own 
classification  system.  As  a  result,  insurers  may  be  applying  rating  factors  on 
which  there  may  not  be  sufficient  or  accurate  loss  cost  data. 

For  example,  some  insurers  may  apply  a  surcharge  for  substandard 
risks,  such  as  homes  of  poor  construction  or  in  a  state  of  disrepair;  for  abnor- 
mal exposures,  such  as  a  history  of  previous  losses  or  homes  in  areas  indica- 
tive of  a  high  theft  exposure;  or  for  special  hazards,  such  as  wood-burning 
heaters.  These  factors  are  not  accounted  for  in  an  objective,  industry-wide 
statistical  plan. 

On  the  other  hand,  a  few  insurers  have  associated  the  installation  of 
smoke  detectors  with  reduced  hazard  by  providing  a  discount  to  policyhold- 
ers who  install  the  detectors.  However,  the  ability  of  smoke  detectors  to  re- 
duce the  amount  or  extent  of  damage  as  a  result  of  fire  is  not  yet  statistically 
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documented  because  widespread  installation  is  only  a  recent  phenomenon.1 
Other  companies  provide  discounts  to  policyholders  in  regard  to  non- 
smoking or  other  group  characteristics.  A  special  situation  of  discounting 
arises  in  regard  to  group  plans  as  discussed  in  Chapter  8.2  Hence  a  ratemak- 
ing  system  that  applies  surcharges  or  discounts  on  the  basis  of  statistically 
unsupported  criteria  may  not,  when  eventually  tested,  meet  the  Committee's 
criteria  of  objectivity  and  clarity. 

4.  Observations  on  the  Rating  System  in  Personal  Lines 

The  Committee  is  concerned  that  the  rating  classification  systems  used 
in  practice  by  insurers  writing  personal  lines  of  insurance  are  not  adequately 
objective  and  not  uniform.  Freedom  to  set  premiums  on  the  basis  of  individ- 
ual rating  systems  permits  individual  companies  to: 

—  apply  rating  factors  on  which  there  may  not  be  sufficient  or  accurate 
loss  cost  data; 

—  ' 'cream' '  the  market  by  lower  rates  or  discounts  applied  to  favour- 
able risks; 

—  "red-line"  or  avoid  sales  in  high  risk  territories  by  non-competitive 
pricing  and  by  application  of  discounts  in  favourable  territories 
only. 

Furthermore,  the  Committee  is  concerned  that  the  multiplicity  of  rating 
systems  in  effect  in  the  Ontario  market  complicates  the  ability  of  the  con- 
sumer to  understand  whether  he  is  paying  a  fair  price.  The  consumer  finds  it 
difficult  to  understand  what  factors  influence  the  price  for  apparently  simi- 
lar, not  to  mention  slightly  differing,  coverages  available  from  competing 
insurers. 

The  Committee  is  also  concerned  that  the  factors  for  which  data  are 
gathered  in  the  I. B.C.  Personal  Lines  Plan  do  not  distinguish  residential  pro- 
perties by  features  of  hazard,  except  to  a  limited  extent  by: 

—  occupancy,  as  a  surrogate  for  a  standard  of  maintenance  or  care; 
and 

—  territory  and  town  protection  grade,  as  a  surrogate  for  various  con- 
ditions such  as  housing  standards,  theft  incidence  and  the  like,  as 
well  as  a  measure  of  fire  protection. 

Individual  characteristics  which  may  affect  the  incidence  of  loss,  such  as 
safety  devices,  burglar  alarm  devices,  smoke  detectors  and  certain  construc- 
tion features,  are  not  included  in  the  Personal  Lines  Statistical  Plan  and 
therefore  are  not  applied  consistently  among  all  companies  in  the  rating  of 
risks. 

1.  Some  evidence  is  available  in  a  study  titled  "Smoke  Detectors  in  Ontario  Housing  Corporation 
Dwellings",  Ministry  of  Housing,  January  LO,  1978. 

2.  Supra,  page  129. 
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In  general,  the  Committee  finds  that  the  Personal  Lines  Statistical  Plan 
as  presently  structured  is  not  flexible  and  does  not  adapt  to  inclusion  of  data 
on  newly  identified  or  suspected  risk  factors.  The  data  presently  collected  in 
the  Plan  reflect  rating  criteria  that  were  deemed  appropriate  when  they  were 
first  established  and  once  set  have  rarely  been  challenged.  The  current  prac- 
tice of  many  insurers  in  rating  on  factors  not  included  in  the  Plan  indicates  to 
the  Committee  that  the  industry  recognizes  that  deficiencies  exist  in  the  clas- 
sification system  of  the  Plan  and  hence  points  to  the  need  for  identifying 
new  or  better  risk  categories  in  an  updated  Personal  Lines  Statistical  Plan. 

1 1.7  The  Committee  concludes  that  the  industry,  in  meeting  its  responsi- 
bilities to  the  Ontario  consumer,  should  recognize  the  need  for  univer- 
sal reporting  of  loss  costs  in  personal  lines.  It  encourages  the  few  com- 
panies who  at  present  do  not  report  their  loss  statistics  under  the  I. B.C. 
Brown  Book  or  Personal  Lines  Statistical  Plan  to  participate  in  this  re- 
porting Plan. 

11.8  The  Committee  also  encourages  the  industry  to  participate  in  a  review 
of  the  classification  system  presently  in  use  in  the  Brown  Book  to  de- 
termine whether  the  classification  system  as  traditionally  developed  is 
appropriate  to  current  risk  environment  conditions.  The  Committee  in 
particular  recommends  that  the  industry  address  the  following  ques- 
tions: 

—  Are  a  sufficient  number  of  territories  identified? 

—  Does  the  town  protection  grade  category  truly  identify  loss  costs  as 
a  result  of  firefighting  standards  or  is  it  perhaps  a  surrogate  mea- 
sure of  other  community  living  standards,  such  as  age  of  housing, 
extent  of  vandalism  and  crime  and  so  on? 

—  Can  the  system  be  made  more  understandable  to  the  consumer? 

1 1 .9  The  Committee  also  encourages  the  industry  to  review  the  classifica- 
tion system  in  the  Brown  Book  to  determine  whether  other  factors  can 
be  identified  for  incorporation  in  the  Plan  as  the  basis  for  lower  rates 
corresponding  to  individual  efforts  at  hazard  reduction.  The  industry 
should  undertake  to  examine  whether  non-smoker  discounts,  smoke 
detector  discounts  or  certain  group  discounts  can  be  recognized  as  ob- 
jective, uniform  cells  within  the  classification  system. 

1  1.10  The  Committee  suggests  that  statistics  corresponding  to  a  potential 
"discount"  or  " surcharge"  factor  be  collected  on  a  uniform  basis  for 
an  appropriate  period  of  time,  to  establish  the  validity  of  this  factor  as 
a  rating  cell.  If  analysis  of  the  relevant  statistics  does  not  identify  a 
lower  cost  of  losses  associated  with  the  factor,  then  the  Committee 
recommends  that  discounts  or  surcharges  should  be  discontinued  in 
practice.  If  the  statistics  prove  a  lower  or  higher  cost  relationship, 
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then  the  factor  affecting  loss  costs  could  be  incorporated  permanently 
into  the  statistical  reporting  system. 

11.11  The  Committee  does  not  at  this  time  believe  it  is  necessary  or  desir- 
able for  the  Superintendent  to  impose  a  rating  classification  system 
on  the  industry  in  personal  lines  of  property  and  casualty  insurance. 
Rather  the  Committee  relies  on  the  industry  to  establish  a  rating  clas- 
sification system  that  is  fair  and  suited  to  the  current  risk  environ- 
ment. The  Committee  expects  all  insurers  to  determine  their  rates  on 
the  basis  of  this  universal  classification  system  and  to  incorporate  any 
new  factors  that  affect  risk  as  described  above. 
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CHAPTER  12 
Availability,  Coverage  and  Cost  in  Commercial  Lines 


A.  THE  GOVERNMENT  INTEREST  IN  COMMERCIAL  LINES 
OF  COVERAGE 

The  previous  three  chapters  were  devoted  to  the  topics  of  availability, 
coverage  and  cost  in  personal  lines  of  property  and  casualty  insurance.  In 
the  Committee's  opinion,  the  commercial  insurance  buyer  has  the  same  ex- 
pectations regarding  insurance  as  the  personal  lines  buyer,  that  is,  he  ex- 
pects: 

—  insurance  to  be  available  when  he  needs  it; 

—  coverage  to  be  available  best  suited  to  the  needs  of  the  business; 
and 

—  insurance  to  be  available  at  reasonable  cost. 

This  chapter  therefore  deals  with  these  expectations  in  the  context  of  com- 
mercial lines  of  insurance. 

Government  interest  in  availability  of  commercial  insurance  cover- 
ages at  reasonable  cost  arises  because  there  is  a  general  need  to  protect 
business  activity  in  this  Province  from  the  effects  of  catastrophic  losses. 
The  destruction  of  a  business  premises  is  a  financial  set-back  to  the  owners 
of  the  business  and,  furthermore,  it  affects  the  community  through  loss  of 
jobs.  Stability  of  business  enterprises,  both  small  and  large,  is  a  matter  of 
major  concern  to  the  Ontario  public:  stability  in  employment  and  earnings 
is  needed  for  economic  growth.  While  in  a  competitive  market  system,  it 
may  not  be  essential  to  protect  every  individual  business  enterprise  to  en- 
sure that  it  stays  in  business,  it  is  desirable  to  protect  overall  business  ac- 
tivity. The  government  therefore  has  an  interest  in  the  way  in  which  the 
private  insurance  industry  provides  this  protection  through  the  insurance 
mechanism. 

The  necessity  of  insurance  to  the  business  community  has  been  estab- 
lished over  time.  Insurance  is  necessary  for  risk-taking  to  occur;  for  exam- 
ple, insurance  is  necessary  to  reduce  the  risks  associated  with  new  capital 
investment  or  new  business  ventures.  With  the  increased  sophistication  of 
technologies,  insurance  is  becoming  increasingly  necessary  because  of  the 
large  accumulation  of  insurable  values  at  single  locations.  In  most  cases, 
insurance  is  the  most  economical  and  practical  means  of  assisting  busi- 
nesses to  survive  potential  losses  and  carry  on  operations.  Many  compa- 
nies do  not  have  the  internal  resources  to  utilize  self-insurance  or  other 
loss-absorbing  techniques  effectively. 

Differences  are  recognized,  however,  in  the  degree  of  government 
"concern' '  that  is  necessary  in  regard  to  commercial  risks.  The  commer- 
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cial  insurance  buyer  in  a  large  organization  is  percieved  to  be  knowledge- 
able and  therefore  less  inclined  to  need  regulatory  protection  in  regard  to 
his  purchase  decision  and  in  regard  to  the  availability  of  insurance.  On  the 
other  hand,  the  small  businessman  buying  insurance  may  be  no  better  in- 
formed about  the  insurance  process  than  the  average  personal  lines  buyer 
and  may  expect  some  degree  of  regulatory  protection  regarding  availabil- 
ity, cost  and  coverage. 

Given  that  there  is  some  degree  of  government  interest  in  ensuring  the 
availability  of  commercial  lines  of  insurance,  the  Committee  comments 
below  on  the  following  matters: 

—  the  role  of  self-insurance  for  commercial  risks; 

—  problems  regarding  availability  brought  to  the  Committee's  atten- 
tion; 

—  placement  of  insurance,  with  unlicenced  insurers  in  offshore  mar- 
kets; 

—  efforts  by  insurers  at  filling  in  gaps  of  availability;  and 

—  cost  of  commercial  coverages. 

B.  ROLE  OF  SELF-INSURANCE  FOR  COMMERCIAL  RISKS 

1.  Advantages  of  Self- Insurance 

In  certain  cases,  the  commercial  enterprise  can  forego  insurance  pro- 
tection and  benefit  from  a  programme  of  self-insurance.  As  a  result,  avail- 
ability of  insurance  from  the  insurance  industry  is  of  less  concern  to  these 
enterprises.  There  are  various  forms  of  self-insurance  programmes  related 
to  specific  company  needs: 

—  Losses  can  be  paid  as  they  arise; 

—  Funds  can  be  reserved  for  future  losses;  and 

—  Other  self-insurance  programmes  can  be  undertaken  individually 
or  in  concert  with  other  business  organizations. 

The  choice  of  programme  depends  on  the  need  of  the  enterprise  to  reduce 
the  chances  of  being  unable  to  cope  with  a  loss  on  its  own. 

A  number  of  benefits  accrue  from  self-insurance.  Self-insurance  en- 
courages loss  control.  Self-insurance  on  small  losses  through  deductibles 
makes  insurance  on  higher  coverages  more  available  and  affordable.  Costs 
in  self-insuring  may  be  less  because  payout  is  restricted  to  the  actual  cost 
of  a  loss  at  the  time  it  happens:  the  firm  is  not  required  to  contribute  in  its 
premiums  to  the  overhead  of  the  insurance  company  or  share  in  the  ex- 
pected claims  costs  of  other  members  in  an  insurance  pool.  Formal  self-in- 
surance mechanisms,  such  as  captive  insurance  companies,  have  various 
advantages  for  the  business  firm,  such  as  improved  cash  flow,  potential  tax 
advantages,  investment  income  contributions  and  so  on.  Depending  on  the 
circumstances,  commercial  buyers  are  either  forced,  through  lack  of  avail- 
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ability  or  high  premium  costs,  or  they  decide  on  the  basis  of  the  above  fac- 
tors that  it  is  to  their  advantage  to  self-insure. 

2.  Captive  Insurance  Companies 

The  formation  of  a  captive  insurance  company  as  a  formal  means  of 
reserving  funds  is  a  type  of  self-insurance  programme  which  is  receiving 
increased  attention.  In  some  cases  the  captive  insurance  company  may  be 
licenced  if  it  undertakes  to  conduct  insurance  business,  such  as  reinsur- 
ance, on  behalf  of  others.  Typically  the  captive  is  not  licenced  and  is 
usually  located  offshore.  As  a  result,  there  is  no  supervision  by  the  Super- 
intendent to  ensure  solvency,  proper  operations,  fair  funding  and  so  on  to 
protect  the  commercial  enterprise  or  those  who  might  have  cause  to  de- 
mand compensatory  damages  from  the  commercial  organization. 

3.  Lack  of  Protection 

Whatever  the  form  of  self-insurance,  except  for  the  case  of  a  licenced 
captive,  there  is  a  lack  of  protection  for  the  self-insured.  Accordingly  the 
choice  to  self-insure  should  be  based  on  a  proper  level  of  information  and 
knowledge,  either  internally  at  the  corporate  level  or  externally  by  reliance 
on  the  advice  of  an  experience  agent  or  broker.  Generally,  commercial  en- 
terprises are  expected  to  have  a  sufficient  level  of  knowledge  to  make  an 
informed  decision  on  this  matter. 

In  addition,  self-insurance  may  result  in  a  lack  of  protection  for  third 
parties.  It  may  be  desirable  to  restrict  self-insurance  in  certain  liability  sit- 
uations— to  protect  third  parties.  For  example,  in  the  Second  Report  the 
Committee  concluded  that  self-insurance  should  not  be  allowed  with  re- 
gard to  third  party  liability  coverage  and  Accident  Benefits  coverage,  even 
in  the  case  of  business  corporations  with  sufficient  assets.  It  is  nevertheless 
difficult  to  extend  the  concept  of  compulsory  insurance  to  the  commercial 
market  because  of  the  variety  of  liability  circumstances  which  must  be 
covered,  resulting  in  a  variety  of  coverage  and  cost  situations. 

12. 1  In  considering  the  availability  of  insurance  for  commercial  organiza- 
tions, the  Committee  recognizes  that  the  commercial  enterprise  can, 
in  certain  cases,  forego  insurance  and  benefit  from  a  programme  of 
self-insurance.  In  general,  the  Committee  views  the  commercial  busi- 
ness community  to  be  knowledgeable  enough  to  engage  in  self-insur- 
ance in  regard  to  protection  of  business  property  or  protection  against 
the  consequences  of  business  activities.  More  specifically,  the  Com- 
mittee encourages  greater  use  of  deductibles  as  a  practical  means  of 
reducing  insurance  cost  to  the  commercial  buyer  and  of  reducing  the 
overall  burden  of  losses  on  the  insurance  system.  The  Committee  en- 
courages the  insurance  industry  to  actively  promote  this  form  of  par- 
tial self-insurance. 
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12.2  The  Committee  notes  the  current  interest  in  the  formation  of  captive 
insurers.  Although  activity  in  this  regard  is  limited  among  Ontario 
business  firms,  relative  to  the  interest  in  the  United  States,  the  Com- 
mittee recognizes  that  there  are  financial  advantages  to  the  location 
of  captive  insurers  in  certain  offshore  locations.  The  Committee 
views  the  formation  of  captives  in  this  Province  as  more  desirable 
than  location  offshore  in  order  to  maintain  the  reserve  and  investment 
base  of  the  captive  in  this  Province.  However,  the  Committee  is  not 
prepared  to  recommend  specific  incentives  to  attract  captive  forma- 
tion in  this  Province  and  does  not  believe  that  such  action  is  needed 
at  the  present  time. 

12.3  The  Committee  has  given  consideration  to  the  need  for  supervision 
by  the  Superintendent  of  Insurance  of  certain  self-insurance  mecha- 
nisms, particularly  in  third-party  liability  situations.  The  Committee 
concludes  that  the  Superintendent  should  have  the  authority  under 
The  Insurance  Act  to  examine  and  report  upon  the  adequacy  of  self- 
insurance  plans  covering  the  liability  of  business  firms  or  profes- 
sionals operating  in  this  Province,  should  he  find  it  necessary  to  do 
so  in  certain  circumstances. 

The  Committee  addresses  further  recommendations  regarding  self-in- 
surance for  liability  situations  in  Part  IX  of  this  Report. 

C.  PROBLEM  AREAS  REGARDING  AVAILABILITY 

1.  General  Problems 

In  a  number  of  submissions  before  the  Committee,  risk  situations 
were  identified  where  there  are  at  present  some  problems  regarding  avail- 
ability of  coverage.  A  review  of  these  situations  follows. 

The  Toronto  Insurance  Conference  in  its  submission  to  the  Committee 
indicated  that  the  market  search  process  for  finding  a  placement  sometimes 
runs  into  problems  in  the  following  areas:1 

—  '"jumbo"  accounts,  where  capacity  is  sometimes  a  problem  even 
in  world-wide  markets; 

—  some  non-conventional  insurance  classes,  such  as  kidnap  and  ran- 
som, directors'  and  officers'  liability,  some  errors  and  omissions 
classes,  political  risks  insurance,  aviation  products,  bankers'  blan- 
ket bonds,  all  of  which  are  written  by  specialty  markets  so  that 
there  is  limited  capacity  available; 

—  other  non-conventional  classes  which  are  completely  unavailable, 
for  example,  patent  infringement;  and 

—  certain  product  liability  risks. 

1.   Exhibit  31. 
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The  Ontario  Risk  and  Insurance  Management  Society  provided  an- 
other listing  of  risks  which  its  members  found  to  be  a  problem  to  place  on 
the  Canadian  market,  as  follows: 

—  "many  insurers  do  not  write  petrochemical  risks; 

—  insurers  are  very  restrictive  in  providing  cover  for  large  warehouse 
risks  where  concentration  of  values  and  high  piling  have  brought 
about  severe  demands  for  very  expensive  protection  improve- 
ments; 

—  directors'  and  officers'  liability  coverages  are  written  only  by  a 
few  companies,  who  are  very  selective  in  their  requirements; 

—  architects'  errors  and  omissions  coverage; 

—  bankers'  blanket  bonds  (very  high  deductibles  demanded,  very  few 
markets,  and  constantly  escalating  costs); 

—  environmental  impairment — almost  uninsurable."  l 

O. R.I. M.S.  pointed  to  several  other  problem  areas  in  its  submission:2 

—  difficulties  in  interesting  insurance  markets  in  risks  where  there  are 
such  exposures  as  animal  feeds,  pharmaceuticals,  chemicals,  pe- 
troleum, machinery — and  where  there  is  a  U.S.  or  potential  U.S. 
exposure; 

—  problems  in  obtaining  top  layers  of  liability  coverage  and  problems 
in  cost; 

—  apparent  lack  of  capacity  to  achieve  required  catastrophe  limits. 
Lack  of  competition  because  so  few  companies  are  interested  in 
writing; 

—  an  example  of  market  restriction  can  be  found  in  the  steel  industry 
where  Factory  Mutuals  are  in  effect  the  only  available  market  for 
the  large  property  risks  that  are  involved; 

—  utilities  with  major  exposures  fall  short  of  obtaining  their  total  re- 
quirements on  the  Canadian  market; 

—  when  insureds  combine  their  property  needs  with  those  of  catastro- 
phic business  interruption  exposures,  there  are  top  level  areas 
which  cannot  be  covered. 

The  Office  of  the  Federal  Superintendent  of  Insurance  reported  to  the 
Committee's  consultants  that  companies  seeking  exemptions  from  the  Ex- 
cise Tax — applied  to  business,  other  than  marine,  placed  with  unlicenced 
insurers  through  brokers  in  Canada — declare  there  are  problems  with  in- 
ability to  obtain  coverage  in  Canada,  in  regard  to: 

—  general  liability  lines  for  excess  limits  coverage,  with  oil  and  gas 
risks  specially  cited; 

—  professional  errors  and  omissions  lines,  with  trust  officers',  ac- 


1.  Exhibit  59. 

2.  Ibid. 
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countants'  and  professional  engineers'  errors  and  omissions  insur- 
ance cited  as  problem  areas  in  the  1975-1977  period; 
—  certain  substandard  risks  in  property  lines;  examples  were  given  of 
old  hotels  and  sawmills  in  the  northern  parts  of  the  British  Colum- 
bia market. 

2.  Problems  in  the  Liability  Area 

Various  forms  of  liability  insurance  were  identified  in  the  above  list- 
ings as  problem  or  difficult-to-place  areas.  Yet,  to  protect  third  parties,  the 
Committee  is  of  the  opinion  that  liability  coverage  should  be  readily  avail- 
able and  should  be  encouraged  as  preferable  to  self-insurance,  particularly 
at  higher  limits.  Problems  brought  to  the  Committee's  attention  affecting 
the  availability  of  certain  specific  forms  of  liability  insurance,  are  outlined 
below. 

Product  Liability.  Movement  of  goods  across  borders  may  create 
problems  of  jurisdictional  differences  affecting  claims  and  size  of 
product  liability  awards.  Such  problems  are  not  encountered  by  the 
more  normal  general  liability  risks  associated  with  the  conduct  of 
business  in  the  Province. 

In  addition,  in  many  jurisdictions,  uncertainty  exists  in  the  legal 
climate  affecting  liability.  The  trend  in  many  jurisdictions  has  been 
toward  strict  liability.  In  Ontario,  the  Ontario  Law  Reform  Commis- 
sion is  currently  working  on  a  report  to  examine  the  laws  regarding 
product  liability  in  this  Province. 

Availability  of  product  liability  coverage  is  sometimes  a  problem 
because  underwriting  knowledge  is  limited  with  respect  to  many  prod- 
uct areas.  This  is  true  at  the  reinsurer  as  well  as  at  the  primary  level. 
In  recognition  of  the  need  for  better  information,  some  reinsurers 
have  recently  begun  to  devote  special  research  staff  to  evaluate  the 
loss  potential  of  certain  groups  of  products. 

A  survey  conducted  by  the  Canadian  Manufacturers  Association 
(CM.  A.)1  in  late  1977  indicated  that  only  6  percent  of  insuring  com- 
panies had  difficulty  in  renewing  their  product  liability  coverage  in  re- 
cent periods.  However,  half  of  the  insuring  companies  reporting  to 
the  survey  from  across  Canada  had  faced  dramatic  increases  in  the 
cost  of  obtaining  coverage.  One-third  reported  that  difficulties  in  find- 
ing coverage  or  dramatic  price  increases  were  due  to  the  fact  that  they 
exported  to  Western  Europe  or  the  United  States.  Despite  reports  of 
high  price  increases,  only  9  percent  of  insuring  firms  found  that  their 
product  liability  insurance  costs  exceeded  one  percent  of  their  gross 
annual  sales. 

1 .   See  Appendix  B,  Exhibit  70  for  reference. 
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Excess  Liability  Limits  Coverage.  The  Committee's  impression  is 
that  the  Ontario  market  may  be  too  small,  without  collective  industry 
underwriting,  to  support  the  best  underwriters  in  this  area.  Special 
skills  are  required  to  price  risks  for  excess  coverage.  There  may  also 
be  too  few  risks  in  the  Ontario  market  to  spread  losses  that  call  on  ex- 
cess limits  coverage. 

Professional  Liability.  The  Committee  expects  that  the  size  and  fre- 
quency of  liability  claims  should  be  related  to  the  laws  and  judicial 
practice  in  each  jurisdiction.  However,  trends  in  awards  in  other  juris- 
dictions appear  sometimes  to  influence  the  underwriters'  loss  projec- 
tions in  this  Province. 

Many  groups,  such  as  doctors  who  self-insure  through  the  Cana- 
dian Medical  Protective  Association,  lawyers  who  insure  as  a  group 
under  the  auspices  of  the  Law  Society  of  Upper  Canada,  and  accoun- 
tants, who  have  been  forced  to  seek  offshore  placements,  have  had 
difficulty  in  placement  or  have  decided  to  self-insure. 

There  are  recent  indications  that  some  of  the  problems  in  regard  to 
availability  of  professional  liability  coverage  are  easing,  both  in  the  United 
States  and  in  this  Province.  On  the  other  hand,  product  liability  coverage  is 
becoming  a  matter  of  greater  concern  in  the  United  States  and  some  manu- 
facturers are  finding  that  products  liability  insurance  has  become  unafford- 
able  or,  in  some  cases,  unavailable.  The  problem,  as  indicated  by  the 
CM. A.  study  discussed  earlier,  is  of  lesser  proportions  in  Canada.  While 
the  solutions  for  this  problem  include  the  reform  of  liability  laws  and  the 
manufacture  of  better  and  safer  products,  there  is  likely  sufficient  basis  for 
stating  that  another  underlying  cause  of  the  problem  is  the  inadequacy  of 
insurance  rate-setting  mechanisms.  There  appears,  for  example,  to  be  no 
separate  industry-wide  data  base  for  product  liability  losses  either  in  the 
United  States  or  in  this  Province. 

The  Committee  considers  lack  of  availability  to  be  a  particular  prob- 
lem when  it  occurs  in  the  area  of  liability  coverage.  Since  liability  cover- 
age protects  third  parties  against  non-recovery  of  damages  incurred,  the 
government  interest  in  availability  is  increased.  In  the  Committee's  opin- 
ion, an  insurance  industry  which  fails  to  meet  market  demand  for  liability 
coverage  demonstrates  a  certain  lack  of  commitment  to  the  public  interest. 

3.  Overall  Observations  Regarding  Availability 

For  the  most  part,  witnesses  before  the  Committee  have  been  satisfied 
that  the  domestic  insurance  market  is  adequate  for  all  but  extraordinary 
needs.  These  extraordinary  needs,  where  market  restrictions  apparently  do 
exist,  fall  into  risk  categories  such  as: 

—  top  layers  or  excess  limits  of  coverage; 

—  areas  with  potential  for  unknown  hazard,  such  as  chemical  risks; 


—  areas  with  potential  for  large  claims  and  usually  a  high  frequency 
of  claims,  such  as  certain  errors  and  omissions  coverages; 

—  large  concentrations  of  values,   such  as   major  warehouse  risks, 
mines,  and  petrochemical  property  risks. 

For  the  most  part,  the  market  restrictions  are  a  matter  of: 

—  lack  of  domestic  underwriting  expertise; 

—  a  small  volume  of  business  in  the  Ontario  or  all  Canada  market; 

—  few  competing  insurers  in  certain  categories  of  risk; 

—  poor  profitability  in  certain  lines; 

—  rejection  of  certain  substandard  risks;  and 

—  lack  of  a  meaningful  statistical  data  base  for  underwriting  pur- 
poses. 

It  is  likely  that  most  market  restrictions  are  the  result  of  the  unwillingness 
of  some  or  all  insurers  to  participate  in  markets  in  which  they  lack  the  ex- 
pertise, the  data  or  the  alacrity  to  evaluate  properly  what  seem  to  be  spe- 
cialized or  "high  exposure"  risks.  Unwillingness  to  participate  may  also 
be  the  result  of  a  relatively  small  volume  of  business  in  a  particular  line  of 
coverage  or  for  high  coverage  requirements.  This  appears  to  be  the  prob- 
lem in  non-conventional  classes  such  as  bankers'  blanket  bonds  or  direc- 
tors' and  officers'  liability  coverage. 

It  is  the  Committee's  impression  that  lack  of  appropriate  statistical 
data  corresponding  to  the  more  difficult-to-underwrite  classes  of  insurance 
would  appear  to  be  a  significant  factor  in  the  lack  of  availability  of  certain 
coverages.  The  statistics  on  loss  experience  collected  by  the  Insurance 
Bureau  of  Canada  under  its  Commercial  Lines  Statistical  Plan  are  limited 
in  scope  and  do  not  provide  a  sufficiently  meaningful  data  base  for  effec- 
tive ratemaking  and  participation  in  the  more  specialized  commercial  risk 
markets.  Inadequate  information  about  loss  experience  also  results  in  a 
failure  of  insurers  to  identify  market  opportunities  and  fill  in  demand.  As  a 
result,  profit  opportunities  are  missed  and  gaps  in  availability  occur. 

D.  PLACEMENT  OF  RISKS  OFFSHORE 
1 .  General  Observations 

When  appropriate  coverage  is  unavailable  in  the  Canadian  market 
either  because  of  the  nature  of  the  risk  or  because  the  cost  in  Canada  is 
considered  to  be  unreasonable,  commercial  enterprises  have  access  to  in- 
ternational markets.  Concern,  however,  arises  that  insurance  placed  off- 
shore falls  outside  the  supervision  of  the  Superintendent.  Companies  might 
be  better  served  by  coverage  in  the  Ontario  market,  where  they  are  pro- 
tected by  the  activities  of  the  Superintendent.  A  further  concern  is  that  pre- 
mium and  other  requirements  on  offshore  placements  may  be  influenced 
by  factors  external  to  this  Province  or  to  the  Canadian  risk  environment. 
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That  is,  evaluation  of  the  risk  potential  by  offshore  unlicenced  insurers 
may  be  based  on  conditions  in  other  jurisdictions  that  do  not  necessarily 
reflect  the  risk  environment  in  this  Province. 

2.  Current  Volume  of  Business  Placed  Offshore 

Any  business,  other  than  marine,  placed  with  unlicenced  insurers 
through  brokers  in  Canada  or  placed  in  Canada  through  brokers  outside  the 
country,  must  be  reported  to  the  Federal  Department  of  Insurance  for  the 
purpose  of  collection  of  a  ten  percent  excise  tax.  The  excise  tax  collected 
over  a  five  year  period  is  summarized  below. 

EXCISE  TAX  COLLECTED  ON 

INSURANCE  PLACED  WITH  UNLICENCED  INSURERS 

THROUGH  BROKERS  IN  CANADA 


Fiscal  Year 
End  March  31 

1973/74 
1 974/75 
1975/76 
1976/77 
1977/78 

Source:  Department  of  Insurance,  Ottawa. 


Amount  of 

Excise  Tax  Collected 

(10%  of  Net  Premiums  Paid) 

$301,400 
248,400 
357.000 
635.700 
944,500 


The  table  above  indicates  a  threefold  growth  over  the  1973/74  to  1977/78 
period  in  taxable  insurance  premiums  paid  to  unlicenced  insurers.  This  rep- 
resents an  annual  average  growth  rate  of  33  percent.  There  is  therefore  some 
evidence  to  indicate  that  an  increasing  volume  of  premiums  is  going  off- 
shore, especially  for  coverage  related  to  large  risk  exposures. 

Where  the  Federal  Superintendent  of  Insurance  is  of  the  opinion  that  in- 
surance is  not  available  in  Canada  at  reasonable  cost,  an  application  for  ex- 
emption from  the  Excise  Tax  Act  can  be  obtained.  The  amount  of  tax 
waived  in  1977/78  is  shown  below. 

EXCISE  TAX  ON  INSURANCE  PLACED  WITH 
UNLICENCED  INSURERS,  1977/78 


Excise  Tax  Collected 
Excise  Tax  Waived 

Total 


$    944,500 
332,188 

$1,266,688 


7595 
25 

100% 


The  table  above  indicates  that  one-quarter  of  total  insurance  placed  with  un- 
licenced insurers  qualifies  for  exemption  from  the  excise  tax.  An  estimated 
$12.7  million  in  premiums  were  paid  to  unlicenced  insurers  for  coverage  on 
Canadian  risks,  about  one-half  of  one  percent  of  the  $2.5  billion  direct  pre- 
miums written  in  Canada  in  general,  non-automobile,  lines  of  insurance. 
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E.  EFFORTS  BY  INSURERS  AT  FILLING  IN  GAPS  IN 
AVAILABILITY 

The  industry  continues  to  depend  largely  on  reinsurance  of  commercial 
policies  or  portfolios  at  the  individual  company  level  to  expand  and  utilize 
capacity.  Availability  in  many  commercial  lines  is  therefore  dependent  on 
the  efficient  functioning  of  the  reinsurance  mechanism. 

Various  forms  of  risk-sharing  among  insurers  have  also  mushroomed 
with  the  growth  of  insurable  values  and  liability  damages.  The  most  com- 
mon form  of  risk-sharing  in  use  continues  to  be  the  subscription  policy. 
Once  used  primarily  in  property  coverages,  it  is  now  extended  to  liability 
coverages.  In  some  cases,  coverage  is  layered  in  order  to  insure  the  entire 
risk.  Both  subscription  policies  and  layering  depend  on  the  effectiveness  of 
the  agent/broker  in  locating  carriers  who  will  subscribe  or  accept  layers.  The 
role  of  the  agent/broker  is  critical  in  this  method  of  ensuring  availability. 

Joint  underwriting  initiated  by  insurers  is  limited  in  application  in  the 
Ontario  market  to  date.  The  primary  example  of  this  form  of  pooling  is  the 
organization  of  Canadian  Industrial  Risks  Insurers  (C.I. R.I.)  which  is 
organized  to  write  risks  in  a  specific  market  segment,  namely  that  of  highly 
protected,1  large  commercial  risks.  C. I.R.I,  was  organized  more  as  a  re- 
sponse to  the  success  of  the  Factory  Mutual  companies  in  providing  techni- 
cal loss  prevention  expertise  to  this  market  segment,  rather  than  for  the  pri- 
mary purpose  of  increasing  availability  through  risk-sharing. 

Thirty  stock  insurance  companies  formed  C. I.R.I,  in  1973.  Member- 
ship in  C.I. R.I.  affords  many  individual  companies  the  opportunity  to  par- 
ticipate on  risks  they  might  otherwise  have  been  incapable  of  underwriting 
as  a  result  of  the  lack  of  individual  capacity  or  lack  of  individual  loss  engi- 
neering and  underwriting  staff  experienced  in  handling  major  property 
risks. 

Each  member  of  C.I. R.I.  participates  in  covering  a  risk  on  a  subscrip- 
tion policy  basis  wherein  participation  is  established  as  a  fixed  percentage 
for  each  member  and  is  identical  for  all  risks.  The  Industrial  Risks  Insurers 
in  the  United  States  provide  insurance  for  the  portion  not  placed  with  the 
Canadian  participants  in  the  association.  The  original  Canadian  participation 
started  at  28  percent  and  has  grown  only  slowly  to  around  32-34  percent. 
Current  Canadian  premium  volume  is  about  $20  million  so  that  C. I.R.I, 
ranks  among  the  top  fifteen  groups  in  Canada  writing  property  and  casualty 
insurance. 

In  contrast  to  the  membership  of  the  Factory  Mutual  organization, 
which  is  limited  to  the  three  insurers  in  the  Factory  Mutual  System  group, 


1 .   Protected  by  automatic  fire  extinguishing  devices  where  needed  and  backed  by  adequate  public  or  pri- 
vate supplies  of  water. 
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C.I. R.I.  provides  the  facility  for  a  wide  participation  of  Canadian  insurers  in 
a  risk-sharing  mechanism  which  emphasizes  cooperation  in  loss  reduction 
services. 

There  is  a  dilemma  created  in  many  lines  of  commercial  insurance  be- 
cause the  need  for  skilled  underwriting  resources  appears  to  require  concen- 
tration of  market  share  among  a  few  insurers  who  can  then  afford  to  build  up 
the  expert  staff  and  resources  needed  to  serve  certain  product  line  markets 
adequately.  Clearly  this  tendency  can  be  against  the  spirit  of  a  competitive 
market  and  availability  from  a  range  of  competing  insurers. 

The  Insurers'  Advisory  Organization  and  the  Association  of  Indepen- 
dent Insurers1  have  developed  to  pool  technical  resources  while  allowing 
members  to  compete  for  business.  These  organizations  however  concentrate 
their  efforts  on  the  more  common  types  of  coverages  sold  by  multi-line  in- 
surers. 

In  sum,  the  industry  depends  on  the  reinsurance  of  commercial  policies 
or  portfolios  at  the  individual  company  level,  rather  than  on  any  collective, 
insurer-initiated  approach  to  risk-sharing.  The  only  insurer-organized  mech- 
anism is  C.I. R.I.  which  is  limited  to  a  particular  market  segment.  Many  of 
the  efforts  at  bringing  together  the  commercial  buyer  with  an  insurer  willing 
to  take  on  his  risks  are  dependent  on  the  brokerage  function  to  locate  carriers 
who  will  subscribe  on  a  policy  or  will  accept  layers  of  coverage. 

The  Committee  in  Part  IV  concerning  Capacity,  previously  considered 
the  requirements  necessary  to  foster  availability  as  follows: 

—  a  regulatory  environment  that  permits  profits  to  be  made  and  in- 
surers to  expand  their  financial  capacity; 

—  attention  by  the  industry  to  efficiency; 

—  attention  toward  building  up  greater  technical  expertise  in  the  in- 
dustry; encouragement  of  underwriters  with  special  skills; 

—  risk-sharing  among  insurers; 

—  improved  access  of  the  insured  to  the  insurer. 

Many  of  these  factors  would  appear  to  be  particularly  important  in  regard  to 
commercial  coverages  where  underwriting  expertise  and  risk-sharing  are 
essential  to  the  placement  of  certain  risks. 

12.4  In  view  of  the  Committee's  previous  conclusions  regarding  the  in- 
dustry's responsibility  for  utilizing  total  capacity,  the  Committee  once 
again  in  the  context  of  commercial  lines  of  insurance  encourages  the 
general  insurance  industry  in: 

I.  The  Association  of  Independent  Insurers  is  a  small  group  of  insurers  set  up  in  May  1975  to  handle 
rating  and  other  matters  relating  to  habitational  property  and  automobile  business.  Members  of  this 
association  are  as  follows:  Canadian  General  Insurance  Company,  Gore  Mutual  Insurance  Company. 
Saskatchewan  Mutual  Insurance  Company,  Waterloo  Mutual  Insurance  Company,  Wawanesa  Mutual 
Insurance  Company,  Zurich  Insurance  Company,  Canadian  Indemnity  Company  and  Economical 
Mutual  Insurance  Company. 

185 


—  continued  and  better  use  of  reinsurance; 

—  more  use  of  formal  arrangements  for  risk-sharing  in  the  difficult- 
to-underwrite  lines  related  to: 

—  risks  with  high  insurable  values; 

—  non-conventional  risks,  so  that  unpredictable  losses  are  spread 
throughout  the  insurance  system; 

—  liability  situations  particularly  with  high  exposures; 

—  better  use  of  the  brokerage  function  in  bringing  together  insurers 
and  customers; 

—  introduction  of  a  commercial  "insurance  exchange' '  for  hard-to- 
place  and  high  exposure  risks,  so  that  underwriters  with  special 
skills  are  readily  accessible.  An  exchange  is  preferable  to  formal 
risk-sharing  arrangements  because  it  maintains  competition. 

12.5  The  insurance  industry  should  endeavour  to  seek  out  the  more  efficient 
methods  of  risk-sharing  and  not  be  satisfied  with  approaches  that  per- 
haps rely  too  heavily  on  the  agent  or  broker  to  locate  sufficient 
numbers  of  subscribers  for  a  risk  placement. 

Therefore,  the  Committee  once  again  emphasizes  its  encourage- 
ment to  the  industry  that  it  meet  its  responsibilities  with  respect  to 
availability  in  all  lines  by  a  "take-all-comers"  attitude  on  the  part  of 
individual  insurers,  supported  by  collective  efforts  at  pooling  risks 
which  individual  insurers  are  unable  to  keep  on  their  own  account. 

If  it  becomes  evident  that  the  insurance  industry  is  unwilling  to  take  on 
a  given  risk  or  class  of  risks  at  an  acceptable  premium  cost,  government  re- 
sponse can  take  one  of  two  courses.  The  first  response  is  discussion  with  the 
individual  or  business  firm  to  determine  the  underlying  causes  of  risk  rejec- 
tion by  the  insurance  industry.  The  Committee  recognizes  that,  through  in- 
surance, society  has  built  up  a  "cocoon' '  of  protection  so  that  there  is  now 
the  general  expectation  that  all  risks  can  be  insured.  In  some  cases  this  ex- 
pectation denies  the  basic  responsibility  of  insureds  to  take  precautions 
against  loss.  For  example,  in  the  professional  liability  area,  the  appropriate 
response  to  lack  of  availability  or  high  cost  of  coverage  may  be  greater  dis- 
cipline and  enforcement  of  a  code  of  conduct  in  the  profession  unable  to  ob- 
tain coverage.  Nevertheless,  this  need  for  loss  control  precautions  among  in- 
sureds does  not  absolve  the  insurance  industry  from  its  responsibility  of 
endeavouring  to  insure  even  the  high  or  substandard  risks  at  a  fair  price. 

The  second  response  of  government  is  to  participate  directly  in  the  pro- 
vision of  the  required  insurance.  Certain  states  in  the  United  States  have 
stepped  into  the  insurance  market  to  provide  coverage  when  they  perceived 
that  a  need  for  commercial  coverage  was  not  being  met  by  the  voluntary 
market.  Specific  examples  include  flu  vaccine  coverage  and  medical  mal- 
practice coverage. 

However,  the  Committee  does  not  consider  as  a  viable  alternative  the 
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entry  of  government  into  individual  ''problem"  areas  of  the  insurance  mar- 
ket. If  the  government  is  forced  to  take  on  the  provision  of  insurance  in  sev- 
eral such  "problem' '  areas,  then  serious  consideration  must  be  given  to  a 
full-line  government-operated  insurance  mechanism  for  insuring  the  better 
risks  as  well  as  the  poor  risks. 

12.6  While  the  alternative  of  government  participation  in  ensuring  avail- 
ability of  certain  "problem' '  coverages  is  not  unknown,  the  Commit- 
tee does  not  propose  this  alternative  for  Ontario. 

The  Committee  believes  that  insurance  can  be  made  available  for 
all  "insurable"  risks  at  a  price  that  reflects  the  extent  of  risk.  If  the 
price  is  prohibitive  then  transfer  of  the  responsibility  for  insurance  to 
the  government  or  ultimately  to  the  taxpayer  is  not  a  solution  to  the 
problem  of  price.  It  is  merely  a  spreading  of  the  price  among  all  tax- 
payers, rather  than  among  those  with  direct  interest  in  the  risk. 

The  Committee  maintains  that  it  is  the  responsibility  of  the  gen- 
eral insurance  industry  to  find  a  way  of  underwriting  all  risks  to  the 
greatest  extent  practical. 

F.  COST  OF  COMMERCIAL  COVERAGES 
1.  Affordability  in  Commercial  Lines 

In  many  situations,  affordability  is  not  a  paramount  problem  in  regard 
to  commercial  coverages  as  the  insured  can  usually  engage  in  some  form  of 
risk  management,  such  as: 

(a)  Loss  Avoidance 

The  commercial  enterprise  may  find  it  wise  to  avoid  certain  activities, 
such  as  the  manufacture  of  certain  products  or  the  purchase  of  certain 
hazardous  materials,  because  of  the  high  risk  associated  with  them. 
Similarly,  it  may  avoid  ownership  of  certain  property  if  the  risks  in- 
volved are  great  relative  to  the  advantages. 

(b)  Loss  Prevention  or  Control 

In  most  commercial  lines  of  insurance,  significant  premium  savings  can 
be  obtained  if  the  chance  of  loss  is  reduced  through  safety  programmes, 
building  and  equipment  maintenance,  fire  alarm  and  control  devices  and 
so  on.  For  larger  commercial  risks,  inspection  to  detect  hazards  and  re- 
duce them  is  an  integral  part  of  insurance  planning. 

(c)  Loss  Retention 

Retention  of  potential  losses  is  a  useful  alternative  to  insurance  for  those 
losses  which  can  easily  be  handled  out  of  current  income  or  out  of 
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accumulated  reserves.  Retention  of  losses  also  provides  a  stronger  mo- 
tivation for  loss  control.  When  losses  occur,  payout  is  restricted  to  the 
actual  cost  of  the  loss  at  the  time  it  happens.  In  contrast,  under  the  alter- 
native of  insuring  risks,  losses  are  in  a  sense  prepaid  through  premiums 
and  the  firm  is  required  to  contribute  in  its  premiums  to  the  overhead  of 
the  insurer  as  well  as  to  expected  claims  costs. 

With  the  assistance  of  the  insurer,  the  broker  or  internal  staff,  the  in- 
sured can  often  exercise  some  control  over  the  hazards  that  influence  his 
rate,  perhaps  achieve  a  hazard  reduction  and  thus  lower  the  premium  cost. 
The  reduction  in  premium  is  possible  because  a  multiplicity  of  factors  is 
taken  into  account  in  underwriting  commercial  risks,  the  factors  varying  de- 
pending on  the  category  and  complexity  of  the  risk.  In  contrast,  the  personal 
lines  buyer  has  virtually  no  flexibility  in  influencing  his  insurance  cost 
through  hazard  reduction,  because  the  rating  system  in  personal  lines  does 
not  account  for  specific  factors  of  hazard. 

Still,  the  cost  of  commercial  coverages  is  not  without  public  concern. 
The  availability  of  insurance  at  reasonable  cost  to  the  commercial  organiza- 
tion has  an  indirect  impact  on  the  general  public.  High  commercial  insur- 
ance costs  or  costly  alternatives  to  insurance  are  likely  to  be  passed  on  to 
consumers  in  the  price  of  goods  and  services  bought.  The  cost  of  commer- 
cial coverages  also  affects  the  business  and  service  community  in  its  invest- 
ment and  other  risk-taking  activities:  a  high  cost  of  insurance  that  restricts 
risk-taking  can  result  in  an  adverse  effect  on  jobs  and  the  economy. 

2.  Observations  on  Underwriting  in  Commercial  Lines 

In  commercial  property  lines,  underwriting  information  normally  in- 
cludes an  inspection  report  on  the  property  to  be  insured,  indicating  features 
which  affect  the  potential  for  loss.  Insurers  belonging  to  the  Insurers'  Advi- 
sory Organization  routinely  use  the  reports  produced  by  I.A.O.'s  commer- 
cial property  inspection  service  to  obtain  information  on  property  features 
such  as: 

—  occupancy  or  use; 

—  exposure  to  hazards  on  neighbouring  premises; 

—  basic  structural  features; 

—  protection  systems;  and 

—  individual  hazards  such  as  faulty  wiring,  poor  maintenance  or  over- 
crowded storage  areas. 

The  above  factors  assist  in  defining  a  property  as  "protected' '  or  "substan- 
dard" in  terms  of  potential  for  loss.  Substandard  risks  are  rated  higher  on 
the  basis  of  the  inspection  criteria. 

In  commercial  liability  lines,  the  risk  factors  considered  in  underwrit- 
ing are  less  clearly  defined.  Often,  the  buyer  of  liability  coverage  is  unaware 


of  what  factors  affect  his  cost.  A  similar  complaint  is  evident  in  the  other 
lines  of  commercial  coverage:  the  insured  typically  has  no  understanding  of 
the  underwriting  process  and  is  seldom  informed  of  what  he  can  do  to  make 
his  coverage  more  affordable  to  him  or  more  attractive  to  insurers. 

The  Committee  is  concerned  that  the  underwriting  process  in  commer- 
cial lines  of  insurance  requires  substantial  review  and  improvement.  As  in 
personal  lines,  the  Committee  finds  that  the  data  presently  collected  in  the 
Commercial  Lines  Statistical  Plan  in  regard  to  commercial  line  losses  reflect 
rating  criteria  that  were  deemed  appropriate  when  they  were  first  established 
and  once  set  have  rarely  been  challenged.  Likewise,  the  " schedule' '  rating 
process  undertaken  by  the  Insurers'  Advisory  Organization  generally  re- 
flects long-established  custom  and  tradition  in  the  industry  which  may  not 
be  fully  appropriate  given  current  construction  techniques  and  hazard  condi- 
tions. 

The  Committee  furthermore  notes  the  relatively  recent  introduction  of 
the  Commercial  Lines  Statistical  Plan  and  the  industry's  acknowledgement 
that  considerable  further  development  and  improvement  is  required.  The  re- 
sulting lack  of  appropriate  and  meaningful  statistical  data  in  difficult-to- 
underwrite  classes  of  insurance,  such  as  many  liability  risks,  is  a  matter  of 
concern  to  the  Committee  as  it  has  contributed  to  certain  problems  of  price 
and  availability  described  in  this  chapter. 

Accordingly,  the  Committee  points  out  the  following  areas  for  atten- 
tion by  the  general  insurance  industry. 

12.7  The  Insurance  Bureau  of  Canada's  Commercial  Lines  Statistical  Plan 
is  the  statistical  data  base  currently  utilized  by  the  Insurers'  Advisory 
Organization  and  many  individual  insurers  in  their  ratemaking.  The 
Commercial  Lines  Statistical  Plan  is  not  sufficiently  detailed  or  com- 
prehensive to  provide  the  most  meaningful  basis  for  objective  rate- 
making.  This  concern  is  widely  recognized  by  the  insurance  industry. 

In  general,  the  Committee  encourages  the  industry  to  devote 
more  attention  on  an  immediate  basis  to  the  improvement  of  the  Com- 
mercial Lines  Statistical  Plan  and  to  the  collection  of  more  meaningful 
loss  information  in  all  lines  of  commercial  coverage.  Furthermore,  the 
Committee  urges  all  insurers  to  participate  in  responding  to  the  I. B.C. 
Commercial  Lines  statistical  reporting  system,  as  demonstration  of 
industry-wide  commitment  to  developing  an  appropriate,  cost-effec- 
tive data  base  that  will  assist  in  the  better  pricing  of  the  commercial  in- 
surance product. 

12.8  It  has  been  suggested  that  the  tk schedule"  ratemaking  process  used  for 
many  commercial  property  risks  is  arbitrary  and  outdated,  with  insuf- 
ficient credit  or  debit  being  given  to  loss  reduction  measures,  new  con- 
struction features  and  newly  identified  hazard  factors.  The  Committee 
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wishes  to  encourage  the  industry  and  the  Insurers1  Advisory  Organiza- 
tion in  particular  to  review  and  develop  improved  methods  of  rating 
commercial  property  risks. 

2.9  Of  particular  concern  to  the  Committee  is  the  influence  of  loss  experi- 
ence in  other  jurisdictions  on  the  cost  of  certain  liability  coverages  in 
this  Province  which  are  necessary  to  protect  third  parties.  The  Com- 
mittee believes  that  this  problem  can  be  resolved  through  more  com- 
prehensive and  detailed  statistical  information  on  the  liability  loss 
experience  in  this  Province. 

The  Committee  believes  that  a  collective  approach  toward  data 
gathering  is  particularly  required  in  regard  to  liability  risks  in  order  to 
ensure  that  the  information  compiled  is  a  reliable  reflection  of  the  On- 
tario risk  environment. 
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PART  VI 

COMMUNICATIONS 


CHAPTER  13 
Communications 

A.  THE  RESPONSIBILITY  FOR  COMMUNICATIONS 

1.  Introduction 

Throughout  its  hearings,  the  Committee  has  encountered  continual  ref- 
erence to  problems  of  communication  between  the  general  insurance  in- 
dustry and  the  consumer,  and  among  the  various  participants  in  the  industry. 
Witnesses  before  the  Committee,  representing  both  individual  consumers 
and  business  organizations,  have  established  by  their  comments  and  submis- 
sions that  there  is  a  basic  lack  of  understanding  of  the  insurance  process 
among  most  consumers. 

The  Committee  is  most  concerned  about  communications  in  the  general 
insurance  industry  because  it  sees  a  need  for  more  advice  and  counselling 
with  respect  to  the  insurance  purchase  than  with  respect  to  the  purchase  of 
most  other  products.  While  the  insurance  product  is  essential  to  consumers 
in  most  instances,  it  is  intangible  and  hence  is  perceived  by  many  consumers 
as  being  complicated.  The  resulting  greater  need  for  advice  and  counselling 
demands  a  high  standard  of  communication  between  the  insurance  industry 
and  the  consumer,  be  he  a  personal  lines  buyer  or  a  commercial  lines  buyer. 
Accordingly,  the  Committee  devotes  this  Part  of  the  Report  to  its  observa- 
tions pertaining  to  the  topic  of  communications. 

2.  The  Role  of  Communications 

The  insurance  industry  has  long  recognized  the  need  for  providing  both 
information  and  advice  to  the  purchasers  of  the  insurance  product,  for  the 
evident  reason  that  the  insurance  product  by  its  nature  requires  explanation. 
It  is  the  Committee's  impression  that  the  insurance  industry  has  in  the  past 
concentrated  more  on  providing  the  consumer  with  advice  than  with  infor- 
mation. Insurance  companies  in  this  Province  have,  for  the  most  part,  relied 
on  local  agents  to  advise  customers  in  the  purchase  of  the  coverage  best 
suited  to  their  needs.  Less  emphasis  appears  to  have  traditionally  been 
placed  on  educating  the  customer. 

Recently,  industry  representatives  have  admitted  publicly  that  more 
can  be  done  with  regard  to  public  information  and  have  resolved  to  devote 
more  attention  to  the  matter  of  communication: 

4 'There  is  a  heavy  onus  for  consumer  education  on  the  industry;  both 
the  companies  and  the  agents  that  deal  with  the  public  must  work  day 
and  night  to  develop  an  effective  communications  program''1 

1.  Globe  and  Mail,  "Outside  industry  man  new  insurance  chief",  September  15,  1979.  Remarks  by 
John  Lyndon,  President,  Insurance  Bureau  of  Canada. 
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The  Committee  strongly  endorses  the  industry's  efforts  to  improve  com- 
munications. These  efforts  must  be  directed  both  to  the  consumer  who  relies 
on  the  sales  intermediary  or  insurer  to  choose  coverage  for  him  and  to  the 
consumer  who  wants  to  be  informed  so  that  he  can  buy  his  coverage  based 
on  knowledge  and  comparative  shopping. 

Communication  is  of  heightened  importance  today  because  many  con- 
sumers no  longer  appear  to  be  satisfied  to  accept  passively  the  first  product 
offered  by  an  insurer  or  agent.  The  greater  value  of  assets  to  be  insured  and 
an  uncertain  risk  environment  that  increases  premium  costs  would  appear  to 
encourage  the  personal  lines  and  the  commercial  lines  insurance  buyer  to  be 
more  selective  in  his  purchase.  The  traditional  reliance  on  advice  may  today 
be  replaced  with  a  greater  expectation  for  information.  Both  are  essential  in 
the  Committee's  opinion. 

While  recognizing  that  there  must  be  an  onus  on  the  consumer  to  know 
what  he  is  buying,  the  consumer  cannot  be  expected  to  seek  out  all  the  infor- 
mation he  needs  to  make  an  informed  insurance  purchase.  As  in  all  indus- 
tries marketing  consumer  products,  there  is  also  a  responsibility  on  the  in- 
surance industry  to  provide  the  consumer  with  at  least  a  minimum  of 
information  concerning  the  insurance  process.  In  the  insurance  industry,  the 
responsibility  to  inform  would  encompass: 

—  the  insurance  product  and  hence  an  explanation  of  the  coverages 
available; 

—  the  services  provided  by  the  insurer  as  matters  of  non-price  compe- 
tition; and 

—  the  premium  price  and  an  explanation  of  how  cost  is  arrived  at,  to 
the  extent  that  the  consumer  has  influence  over  some  of  the  factors 
that  determine  price. 

The  Committee  maintains  that  the  present  consumer  environment  requires 
that  the  insurance  industry  provide  a  better  quality  of  information  in  regard 
to  the  above  matters  than  has  been  provided  in  the  past. 

In  greater  detail,  it  would  appear  that  the  following  requirements  make 
up  the  consumer's  needs  for  advice  and  information: 

—  assistance  in  determining  protection  needs; 

—  assistance  in  matching  protection  needs  to  available  coverage; 

—  information  regarding  ways  to  control  loss,  particularly  if  loss  re- 
duction is  associated  with  lower  premiums; 

—  information  regarding  the  advisability  of  retaining  risks  through  de- 
ductibles or  other  forms  of  self-insurance; 

—  information  to  determine  the  quality,  reliability  and  suitability  of 
competing  products  and  to  evaluate  price  differences; 

-  information  on  matters  of  claims  service,  regarding  claims  notifica- 
tion procedures,  the  adjusting  process  and  arbitration  procedures; 
and 
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—  ready  access  to  someone  who  will  answer  questions  objectively  and 
will  resolve  complaints  as  they  arise. 

On  the  other  side,  the  Committee  also  sees  a  vital  need  for  the  insur- 
ance industry  to  understand  the  consumer  and  the  risk  environment.  A  com- 
bination of  information  is  required,  gathered  through  industry-wide  statisti- 
cal plans  for  reporting  loss  experience  data,  through  consumer  information 
services,  through  direct  surveys  of  consumers,  the  economy  and  individual 
industries  and  through  industry  personnel  familiar  with  their  customers.  A 
flow  of  information  to  the  insurer  is  necessary  to  provide  a  basis  for  evaluat- 
ing the  nature  of  risks  affecting  consumers  for  purposes  of  developing  ap- 
propriate coverages,  for  more  accurate  loss  prediction  and  for  ensuring 
availability  in  all  areas  of  market  demand. 

13.1  The  Committee  sees  a  vital  need  for  an  effective  two-way  channel  of 
communication  between  the  public  at  large  and  the  insurance  industry. 
There  is  today  a  growing  demand  among  many  consumers  to  learn 
more  about  the  products  they  are  purchasing.  On  the  other  side,  there 
is  the  need  for  an  informed  insurance  industry  which  will  be  respon- 
sive to  the  consumer's  protection  and  service  needs.  The  responsibility 
for  developing  an  effective  two-way  communications  process  within 
the  insurance  system  falls  on  the  industry. 

3.  Government  Involvement 

Better  communication  in  the  insurance  industry  can  be  encouraged  in 
three  ways.  First  the  insurance  industry  can  be  urged  to  place  a  greater  de- 
gree of  emphasis  on  communication  through  the  cooperation  of  insurers, 
agents,  brokers,  adjusters  and  others  in  establishing  various  programmes 
that  will  inform  Ontario  policyholders.  In  fact  the  industry  already  realizes 
that  it  must  do  more  with  regard  to  communication,  as  confirmed  by  the  new 
President  of  the  Insurance  Bureau  of  Canada  in  a  recent  address:  %in  a  time 
of  reawakened  consumerism  ...  the  insurance  industry  .  .  .  simply  has  to 
become  a  better  communicator/'1 

However,  despite  the  best  intentions  of  the  industry,  it  is  difficult  to  be 
assured  of  the  effectiveness  of  industry  efforts  in  communicating  on  a  very 
basic  level — between  the  individual  insured  and  the  agent  or  adjuster. 
Therefore,  a  second  way  of  encouraging  better  communications  at  this  level 
could  be  provided  through  the  development  of  some  mandatory  tangible 
proof  that  a  process  of  communication  has  taken  place.  At  the  time  of  sale, 
proof  of  communication  could  take  the  form  of  a  completed  application 
form. 

Finally,  of  invaluable  assistance  in  improving  communication  are  mea- 
sures which  would  simplify  or  perhaps  standardize  the  product  and  the  trans- 
action process.  The  responsibility  to  simplify  or  standardize  the  product 

1 .   Address  by  Mr.  Jack  Lyndon,  President  of  the  Insurance  Bureau  of  Canada,  to  the  1978  Annual  Con- 
vention of  the  Independent  Agents  of  Alberta. 
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could  be  left  with  the  industry  or  could  be  imposed  by  government  in  order 
to  guarantee  a  uniformity  and  universality  of  approach. 

The  objective  of  the  Committee  as  expressed  in  the  guidelines  set  out  in 
Part  III  is  to  minimize  government  regulation.  Therefore,  the  Committee  be- 
lieves that  the  responsibility  for  improving  communications  should  rest  in 
the  hands  of  the  industry.  Improvement  of  communications  at  the  agent 
broker  level,  development  of  better  application  forms,  simplification  of  pol- 
icy wordings  and  other  measures  toward  improved  communication  should 
be  achieved  at  the  initiative  of  industry  participants. 

Nevertheless,  the  Committee  believes  that  the  government  should 
maintain  an  overseeing  role  to  ensure  that  the  industry  is  assuming  an  active 
part  in  educating  the  public  for  the  intelligent  purchase  of  an  essential  prod- 
uct in  a  competitive  market  place.  Without  imposing  a  burden  on  the  in- 
dustry and  without  direct  involvement  in  industry  operations,  the  govern- 
ment cannot  effectively  supervise  day-to-day  communications  activities 
between  the  individual  insured  and  the  agent  or  adjuster. 

The  government  must  nevertheless  be  assured  by  the  general  insurance 
industry  that  it  is  taking  a  "communicative"  attitude  toward  serving  the  in- 
surance market.  The  industry  must  also  demonstrate  that  this  attitude  is 
widespread  and  not  limited  to  a  segment  of  consumer-conscious  industry 
participants.  The  Committee  expects  that  the  general  insurance  industry  as  a 
whole  will  act,  in  the  future,  to  develop  appropriate  means  of  better  inform- 
ing, educating  and  advising  the  consumer.  At  the  same  time,  the  Committee 
takes  the  opportunity  in  this  Part  of  the  Report  to  make  comments  on  a 
number  of  specific  matters  pertaining  to  communications  that  have  come  to 
its  attention.  These  matters  include: 

—  "plain  language"  communications, 

—  the  standard  policy, 

—  the  application  form  as  evidence  of  communication, 

—  a  consumer  information  service, 

—  insurance  incidental  to  other  purchases,  and 

—  the  role  of  the  Superintendent  to  inform. 

B.  "PLAIN  LANGUAGE"  COMMUNICATIONS 

When  a  consumer  purchases  an  insurance  product  in  property  and  casu- 
alty lines,  he  may  examine  thoroughly  the  terms,  conditions  and  other  de- 
tailed wording  of  the  insurance  policy  to  assure  himself  that  he  will  receive 
the  protection  he  expects  for  payment  of  his  premium.  However,  few  insur- 
ance buyers  are  knowledgeable  enough  about  insurance  matters  to  under- 
stand the  contract  terms  in  the  policy  sufficiently  well  to  judge  the  value  of 
the  product  they  are  buying.  They  are  furthermore  at  a  disadvantage  because 
they  are  unable  to  test  out  the  product  in  any  way  short  of  experiencing  a 
claim. 

196 


These  problems  appear  to  be  encountered  especially  by  personal  lines 
buyers  but  are  equally  apparent  in  the  case  of  commercial  coverage  buyers, 
where,  for  example,  the  boiler  and  machinery  insurance  contract  was  specif- 
ically cited  as  difficult  to  interpret  by  representatives  of  the  Ontario  Risk  and 
Insurance  Management  Society.  In  general,  at  the  end  of  its  public  hearings, 
the  Committee  is  left  with  the  overall  impression  that  the  insurance  policy  or 
contract  is  too  complicated,  in  virtually  all  lines  of  general  insurance. 

13.2  The  Committee  believes  the  insurance  industry  must  be  sensitive  to 
consumer  needs  for  a  simplified  policy.  Wherever  practical,  the  Com- 
mittee recommends  that  the  industry  rewrite  policy  contracts  in  per- 
sonal lines,  in  automobile  lines,  and  in  commercial  lines  of  insurance 
to  simplify  their  wording  and  format.  In  the  case  of  the  standard  auto- 
mobile policy,  the  industry  would  be  required  to  cooperate  with  the 
Superintendent  in  the  re-writing  of  the  policy  so  that  changes  can  be 
incorporated  in  The  Insurance  Act.  The  Committee  previously  made 
this  recommendation  in  the  First  Report.1 

The  Committee  sees  three  further  alternatives  available  for  resolving 
the  consumer's  difficulty  in  understanding  the  insurance  contract: 

—  introduction  of  a  "plain  language"  application  form; 

—  translation  of  the  insurance  contract  into  "plain  language";  and 

—  substitution,  for  the  contract  itself,  of  a  "plain  language"  brochure 
explaining  the  policy. 

13.3  The  Committee  recommends  that  the  re- writing  of  property  and  casu- 
alty policies  be  directed  toward  converting  each  policy  to  as  simple 
and  understandable  a  language  as  possible — that  is,  into  "plain  lan- 
guage". The  industry  should  devote  immediate  attention  to  the  re- 
drafting of  its  personal  lines  policies  and  to  the  redrafting  of  the  stan- 
dard automobile  policy  as  recommended  in  the  First  Report.2  "Plain 
language"  policies  should  be  made  available  to  policyholders  in  On- 
tario in  both  English  and  French. 

The  Committee  recognizes  the  difficulty  of  determining  the  utility  of 
the  contract,  as  presently  written  or  even  in  "plain  language",  in  the  hands 
of  the  average  personal  or  commercial  lines  policyholder.  While,  in  fact,  the 
policyholder  may  be  uninterested  in  reading  the  details  of  his  coverage  at  the 
time  of  purchase,  he  may  wish  to  refer  to  the  contract  if  he  experiences  a 
loss.  Without  the  contract,  the  insured  does  not  have  a  full  record  of  his  cov- 
erage. 

There  is  no  legislated  requirement  for  an  insurer  to  deliver  to  the  pol- 
icy-holder a  copy  of  a  fire  policy  or  any  other  non-automobile  general  insur- 

1 .  First  Report  on  Automobile  Insurance,  page  40. 

2.  First  Report  on  Automobile  Insurance,  page  40. 
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ance  policy.1  In  practice,  most  insurers  provide  their  policyholders  with  a 
copy  of  the  policy,  although  there  are  exceptions,  primarily  in  personal  lines 
where  some  insurers  substitute  an  explanatory  pamphlet  or  other  written 
proof  of  insurance  purchase.  The  group  merchandising  plans  which  have 
come  to  the  Committee's  attention  likewise  do  not  issue  individual  policy 
contracts  but  maintain  a  master  policy  which  is  accessible  to  group  members 
on  request. 

13.4  To  satisfy  the  consumer's  need  to  know  about  the  insurance  product, 
the  Committee  recommends  that  eacy  policyholder  be  issued  a  copy  of 
his  policy  on  the  first  issuance  of  the  policy  and  with  every  addition  or 
deletion  to  his  policy.  The  mere  act  of  renewing  should  not  necessitate 
the  delivery  of  a  further  copy  of  the  policy.  The  Committee  recom- 
mends that  delivery  of  the  insurance  policy  to  each  insured  be  made 
mandatory  in  all  lines  of  property  and  casualty  insurance. 

The  additional  cost  involved  in  delivery  of  the  policy  would  be  mini- 
mal, in  the  Committee's  opinion,  in  comparison  to  the  informational  value 
of  a  redrafted,  readily  readable  policy  in  the  hands  of  the  consumer.  The 
practice  of  substituting  certificates  of  policies  should  be  dispensed  with,  ex- 
cept as  an  additional  record  to  the  policy  itself. 

13.5  The  Committee  sees  a  need  for  further  "plain  language"  communica- 
tion through  brief,  illustrative  and  simply  worded  pamphlets  or  bro- 
chures which  supplement  the  policy  contract.  The  Committee  urges  in- 
surers not  to  be  satisfied  that  they  have  fulfilled  their  responsibility  to 
inform  simply  by  issuing  the  contract — especially  in  the  personal  lines 
of  insurance. 

The  Committee  recommends  that  a  supplementary  brochure  be  is- 
sued at  the  time  of  each  renewal  or  change  in  the  terms  of  the  policy 
and  that,  at  a  minimum,  it  provide  the  insured  with  the  following  in- 
formation: 

—  a  brief  description  or  illustration  of  the  details,  of  the  coverage 
being  provided  by  the  policy; 

—  the  dollar  or  other  applicable  limits  applied  to  the  coverage  or  com- 
ponents of  the  coverage,  including  the  provisions  for  deductibles; 

—  the  basis  of  recovery,  as  actual  cash  value  or  replacement  cost 
value  or  other,  with  an  illustrative  example; 

—  the  list  of  subscribing  insurers  and  their  share  of  the  risk  in  the  rase 
of  a  subscription  policy; 

—  who  to  contact  in  the  insurer's  organization  or  in  the  agency  office 
in  regard  to  questions,  complaints  or  claims; 

—  other  necessary  information,  some  of  which  will  be  indicated  by 
the  Committee  later  in  this  Report. 

I .   Supra,  page  91 . 
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C.  THE  STANDARD  POLICY 

A  standard  product  simplifies  the  consumer's  needs  for  information 
and  communication  in  the  purchase  process.  At  present  there  is  a  lack  of  ho- 
mogeneity among  insurance  products.  The  Committee  discussed  the  need 
for  a  standard  coverage  in  Chapter  10  in  regard  to  the  consumer's  coverage 
expectations  and  his  desire  to  price  shop.  Clearly  a  standard  policy  for  per- 
sonal lines  coverages  and  for  many  commercial  coverages  would  simplify 
the  purchase  decision  for  consumers. 

In  considering  further  the  implementation  of  a  standard  policy,  the 
Committee  concluded  that,  in  respect  to  residential  lines  of  insurance,  an  in- 
termediate approach  to  standardization  would  benefit  the  consumer  while 
still  permiting  flexibility  and  innovation  on  the  part  of  the  insurer.  The  Com- 
mittee reinforces  in  this  chapter  its  previous  encouragement  to  the  industry 
to  develop  and  market  a  standard  core  coverage  for  residential  risks.  The 
concept  of  a  standard  core  coverage  will  enable  consumers  to  make  price 
and  product  comparisons  which  are  one  of  the  goals  of  effective  communi- 
cation in  the  insurance  system. 

13.6  The  Committee  also  encourages  the  insurance  industry  to  develop  and 
use  a  simplified,  standardized  format  for  its  personal  lines  policies, 
wherein  elements  that  are  common  throughout  the  industry  are 
grouped  in  similar  order  or  page  sequence  in  the  policies  drawn  up  by 
individual  insurers.  A  standardized  format  will  assist  consumers  in 
identifying  readily  those  elements  that  are  common  in  all  policies  and 
those  that  differ  by  company  or  by  policy.  A  similar  standardization  of 
format  should  be  considered  for  commercial  line  contracts  where  pos- 
sible. 

D.  THE  APPLICATION  FORM 

The  exchange  of  underwriting  information  during  the  application 
process  provides  an  opportunity  for  communication  between  the  sales  inter- 
mediary and  the  customer.  The  completed  application  form  is  therefore,  in  a 
sense,  proof  that  communication  has  taken  place. 

Despite  the  excellent  opportunity  for  communication  presented  in  the 
preparation  of  application  forms,  the  Committee  found  that  the  sellers  of  in- 
surance are  frequently  casual  and  inaccurate  in  completing  these  forms  with 
their  customers.  In  fact  the  Committee  discovered  that  considerable  time  is 
spent  by  insurers  in  reviewing  and  correcting  the  application  forms  received 
form  their  agents. 

The  Committee  sees  a  number  of  advantages  to  a  properly  designed  and 
administered  application  form  which  is  then  delivered  to  the  consumer: 

1 .   The  application  form  can  serve  as  a  vehicle  for  communication  of  cover- 
age options,  indicating  in  a  "plain  language"  format  the  choice  of  cover- 
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ages,  deductibles  or  packages  available  to  correspond  to  the  consumer's 
needs.  During  the  application  process  the  insurance  buyer  should  be 
made  aware  of  all  coverage  options  available  to  him  and  could  be  re- 
quired to  check  off  those  he  chooses  to  carry. 

2.  The  application  form  can  assist  the  buyer  in  understanding  the  criteria 
used  in  underwriting  and  the  way  in  which  rates  are  determined.  In  class- 
rated  lines,  the  form  could  show  the  insured  in  clear  terms  the  precise 
factors  that  have  been  taken  into  account  in  determining  the  class  to 
which  he  has  been  assigned  for  rate  calculation  purposes  and  the  rate  ap- 
plicable to  that  class  under  the  insurer's  rate  manual.  In  "schedule" 
rated  lines,  the  form  could  list  the  factors  which  increase  the  rate  to  be 
charged  and  those  which  decrease  the  rate. 

3.  The  application  form  can  assist  the  buyer  in  product  and  price  compari- 
sons, if  structured  to  provide  a  quote  for  a  standard  policy  or  a  core  com- 
ponent as  recommended  by  the  Committee  in  Chapter  10  of  this  Report. 

4.  The  application  form  can  serve  as  a  "plain  language"  record  of  the  con- 
sumer's purchase  decision,  setting  out  the  representations  that  have  been 
made,  on  the  basis  of  which  the  insurer  decides  whether  to  accept  the  ap- 
plication and  on  which  he  bases  the  calculation  of  the  applicant's  pre- 
mium. 

5.  The  application  form  can  serve  as  an  additional  means  of  informing  the 
consumer  regarding  where  enquiries  and  complaints  can  be  directed  as 
well  as  providing  other  general  information. 

The  application  form,  as  a  proof  of  communication,  will  only  be  of 
value  in  the  communications  process  if  it  accomplishes  more  than  a  record- 
ing of  information.  The  consumer's  awareness  of  the  significance  of  the  in- 
formation he  has  communicated  may  only  be  established  fully  if  a  copy  of 
the  completed  application  form  including  premium  calculations  is  sent  to  the 
consumer  to  examine. 

13.7  The  Committee  recommends  that  the  application  forms  in  property 
and  casualty  lines  be  revised  substantially  into  a  form  that  assists  in  in- 
forming the  consumer  as  well  as  assisting  the  insurer  in  obtaining  un- 
derwriting information.  The  Committee  encourages  the  general  insur- 
ance industry  to  develop  the  application  form  as  a  communications 
tool,  designed  to  assist  the  consumer  in  recognizing  the  coverage  op- 
tions available  to  him  and  in  choosing  among  those  options. 

Universal  standard  application  forms  are  receiving  attention  as  means 
of  introducing  consistency  and  savings  into  the  insurance  underwriting 
process.  Development  of  standard  application  forms  for  automobile  and  for 
personal  residential  lines  has  been  undertaken  in  this  Province  by  the  associ- 
ation of  Independent  Insurance  Agents  and  Brokers  of  Ontario  on  behalf  of 
its  members.  In  the  United  States,  uniform  applications  for  the  commercial 
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lines  of  general  liability,  business  automobile  and  commercial  property  are 
expected  to  be  implemented  by  agents  in  most  states  starting  in  January 
1979.  Sales  intermediaries  therefore  appear  to  be  willing  to  make  use  of 
standard  application  forms,  mainly  for  administrative  and  transaction  pro- 
cessing purposes.  However,  the  redesigning  of  the  forms  primarily  to  assist 
in  structuring  communication  with  the  client  and  to  permit  price  and  product 
comparisons,  has  yet  to  be  undertaken. 

In  addition  to  the  application  processing  advantages  of  standard  forms, 
standardization  of  the  application  process  requires  that  underwriting  infor- 
mation concerning  the  applicant  and  the  risk  be  collected  on  a  uniform,  con- 
sistent basis  corresponding  to  the  needs  of  an  acceptable  risk  classification 
system.  This  aspect  of  application  form  standardization  corresponds  to  the 
Committee's  criteria  of  objectivity  and  clarity  in  the  classification  system 
and  in  the  collection  of  underwriting  information.  A  further  advantage  of 
standardization  is  the  ability  provided  to  the  consumer  to  take  the  applica- 
tion form  to  different  insurers  or  different  agents  to  obtain  an  offer  of  insur- 
ance and  a  quote  for  the  premium,  based  on  a  standard  set  of  rate  charac- 
teristics. 

13.8  The  Committee  encourages  the  general  insurance  industry  to  develop 
and  implement  standard  application  forms  in  the  personal  lines  of  in- 
surance and,  where  practical,  for  commercial  lines  and  especially  for 
those  coverages  applicable  to  small  commercial  risks.  As  well  as  a 
communications  tool,  the  standard  application  form  should  also  be  de- 
signed as  a  means  of  collecting  underwriting  information  on  a  uni- 
form, consistent  basis  corresponding  in  each  line  of  insurance  to  a  risk 
classification  system  applied  uniformly  by  all  insurers  marketing  that 
line  of  insurance. 

13.9  A  full  or  abridged  version  of  the  application  form  should  be  delivered 
to  the  policyholder  at  the  time  of  each  renewal  of  the  policy,  request- 
ing the  policyholder  to  check  off  any  change  in  his  choice  of  coverage 
and  verify  the  information  on  the  form.  No  reply  from  the  policyholder 
could  be  taken  as  an  indication  of  no  change  desired  in  the  coverage. 

E.  A  CONSUMER  INFORMATION  SERVICE 

A  vital  link  in  the  communications  structure  of  the  general  insurance 
industry  should  be  a  consumer  information  service  to  which  the  consumer 
can  turn  when  he  has  a  question  or  problem  and  through  which  he  can  read- 
ily access  the  person  who  can  best  help  him.  Several  insurers  have  recog- 
nized the  need  for  a  consumer  information  service  and  have  set  up  a  cus- 
tomer enquiry  department  to  handle  queries  and  complaints.  One  insurer  has 
recently  established  this  service  on  a  twenty-four  hour,  ' 'hot-line' '  basis,  ac- 
cessible to  all  policyholders  across  Canada. 

The  Committee  expects  that  such  a  service  also  provides  the  insurance 
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company  with  an  excellent  mechanism  for  learning  from  the  customer  as 
well  as  communicating  to  him.  A  consumer  information  service  can  provide 
the  insurer  with  valuable  information  on  the  types  of  problems  that  insureds 
experience.  This  information  likely  can  be  used  to  suggest  ways  in  which 
the  insurer  can  compete  by  offering  a  better  product  or  service  than  that  of 
his  competitors. 

While  the  Office  of  the  Superintendent  also  provides  a  service  for  an- 
swering consumer  questions  and  complaints  as  do  the  Independent  Agents 
and  Brokers  of  Ontario  and  other  consumer  groups,1  there  is  no  central  well- 
publicized  focal  point  for  such  matters.  A  coordinated  industry  effort  re- 
garding the  handling  of  consumer  enquiries  and  complaints  has  several  ad- 
vantages. In  the  first  place  it  can  provide  an  enquiry  and  problem-solving 
service  as  well  as  a  complaint  handling  service  to  those  policyholders  not 
fortunate  enough  to  be  insured  with  a  company  that  emphasizes  such  ser- 
vices to  its  customers.  It  can  also  act  as  a  convenient  facility  for  redirecting 
questions  to  the  appropriate  insurers,  agents  or  adjusters  best  able  to  assist 
the  consumer.  In  addition  it  resolves  the  difficulty  of  those  persons  who  do 
not  contact  their  own  insurer  because  they  fear  that  the  resolution  of  their 
problem  may  result  in  a  premium  increase.  A  coordinated  complaint-han- 
dling and  informational  service  can  serve  another  purpose.  It  provides  a  col- 
lective industry  mechanism  for  recording  and  analyzing  consumer  needs  for 
information  and  consumer  complaints  regarding  the  insurance  industry.  Fur- 
ther it  entrusts  the  responsibility  for  complaint  resolution  to  the  industry 
rather  than  to  the  Office  of  the  Superintendent  of  Insurance.  The  activity  of 
the  Office  of  the  Superintendent  in  handling  consumer  enquiries  and  com- 
plaints is  in  some  part  the  result  of  the  consumer  being  unable  kkto  get  a 
straight  answer' '  from  either  the  insurer,  agent  or  adjuster  within  the  insur- 
ance industry. 

Complaints,  and  the  public's  perception  that  it  is  not  being  treated 
fairly  by  insurance  companies,  reflect  frustration  by  the  general  public 
caused  by  lack  of  information.  To  relieve  this  frustration  in  some  part,  it 
would  appear  to  be  in  the  self-interest  of  the  insurance  industry  as  a  whole  to 
cooperate  in  establishing  and  promoting  a  convenient,  dependable  facility 
that  answers  consumer's  questions  and  assists  in  problem-solving.  As  noted, 
the  utility  of  a  consumer  information  service  is  already  recognized  by  certain 
insurers  and  associations  in  the  industry.  However,  the  potential  benefits  of 
a  coordinated  recording  of  consumer  requests  for  assistance  are  not  fully 
realized  through  a  fragmented  approach  to  the  concept  of  a  consumer  infor- 
mation service. 

13.10  The  Committee  believes  there  is  a  need  within  the  general  insurance 
industry  for  a  focal  consumer  information  and  complaint  service  that 
is  accessible  to  all  Ontario  residents  and  businesses  and  is  well-publi- 

I .    Supra,  page  57. 
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cized  so  that  every  insurance  consumer  is  aware  of  its  existence.  The 
Committee  recommends  the  establishment  of  this  service  in  the  Prov- 
ince of  Ontario. 

13.11  The  Committee  further  recommends  that  the  costs  of  this  service  be 
borne  by  the  general  insurance  industry  and  that  the  service  be 
operated  by  the  industry.  In  order  to  capture  the  cooperation  of  direct 
writers  in  this  service,  this  consumer  information  service  would  best 
be  established  under  the  auspices  of  the  Insurance  Bureau  of  Can- 
ada. 

13.12  The  consumer  information  service  could  be  linked  with  a  province- 
wide  risk  placement  service  for  personal  lines  as  encouraged  by  the 
Committee  in  Chapter  9. 

13.13  Access  to  the  consumer  information  service  should  be  free  and 
should  be  well-publicized  throughout  the  Province.  A  telephone 
number  providing  access  should  be  included  on  all  application  forms 
and  on  all  explanatory  brochures  accompanying  policies. 

13.14  The  Superintendent  should  exercise  a  supervisory  role  in  regard  to 
the  industry-wide  consumer  information  service.  His  foremost  con- 
cern would  be  to  ensure  support  by  all  insurers  and  by  agents, 
brokers,  adjusters  and  other  industry  groups  to  the  extent  deemed 
necessary. 

13.15  The  operation  of  the  consumer  information  service  should  be  tied  in 
with  the  need  for  the  Superintendent  to  be  informed  on  a  regular 
basis,  either  monthly,  quarterly  or  annually,  of  complaints  or  prob- 
lems experienced  with  individual  insurers,  agents  or  adjusters.  As  a 
result,  the  Superintendent  can  investigate  and  take  appropriate  action 
regarding  activities  against  the  public  interest.  Certain  matters  of  in- 
formation could  also  be  taken  into  account  by  the  Superintendent  in 
his  role  of  monitoring  of  the  industry. 

13.16  Enquiries  and  complaints  to  the  consumer  information  service  should 
be  recorded  and  analyzed  as  a  means  of  identifying  areas  for  industry 
improvement  in  performance  and  in  communication.  The  Superin- 
tendent as  part  of  his  supervisory  activity,  should  be  required  to  issue 
annually  a  brief  report  containing  the  statistics  derived  from  analyses 
of  the  enquiries  and  complaints  to  the  consumer  information  ser- 
vice. 

13.17  In  regard  to  the  public  reporting  of  complaint  matters  by  the  Superin- 
tendent, the  Committee  intends  that  the  Superintendent  would  not 
only  publish  information  on  the  types  of  complaints  that  arise  against 
the  insurance  industry,  but  also  that  he  would  publish  the  names  of 
individual  insurers,  agents,  brokers,  adjusters  and  so  on  with  over  ten 
complaints  in  a  reporting  year  period. 
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In  so  doing,  the  Superintendent  should  investigate  at  least  some 
portion  of  the  complaints  recorded  by  the  industry-operated  con- 
sumer information  service  or  otherwise  directed  to  his  Office,  to  de- 
termine which  are  legitimate,  not  necessarily  in  terms  of  an  illegal 
act,  but  also  in  terms  of  inconvenience  or  frustration  to  the  consumer. 
In  these  investigations,  the  insurance  industry  will  have  been  given 
the  opportunity  to  refute  complaints.  Those  still  apparent  as  legiti- 
mate complaints  should  form  part  of  the  Superintendent's  regular  re- 
ports. Any  rough  justice  to  individual  industry  participants  should  be 
made  up  by  the  increased  efforts  of  the  industry  to  reduce  com- 
plaints. Accordingly,  publication  of  complaints  will  serve  the  public 
interest. 

F.  INSURANCE  INCIDENTAL  TO  OTHER  PURCHASES 

The  Committee  notes  that  the  consumer,  in  the  purchase  of  insurance 
which  is  incidental  to  other  purchases,  may  not  be  provided  with  sufficient 
information  or  an  opportunity  to  choose  among  the  various  types  of  cover- 
ages available  to  him.  Familiar  examples  of  insurance  incidental  to  other 
purchases  include  contact  lens  insurance  and  flight  or  other  travel  insur- 
ance. 

In  most  cases,  insurance  sold  as  incidental  to  the  purchase  of  a  good  or 
service  may  not  be  sold,  and  likely  need  not  be  sold,  directly  to  the  customer 
by  a  licenced  agent  or  broker.  However,  in  some  cases,  the  consumer  may 
feel  obliged  to  buy  related  insurance  from  the  person  selling  the  principal 
good  or  service  or  may  accept  an  insurance  product  not  suited  to  his  needs. 

13.18  The  Committee  sees  an  informational  requirement  related  to  the  pur- 
chase of  insurance  incidental  to  other  purchases: 

—  That  the  cost  of  insurance  be  separated  from  the  cost  of  the  other 
goods  and  services  bought  and  be  so  identified  clearly;  and 

—  That  the  consumer  be  made  aware  in  a  clear,  written  format  that 
he  has  the  option  of  purchasing  or  not  purchasing  insurance  from 
a  source  other  than  the  seller  of  a  good  or  service. 

The  Committee  recommends  that  the  Superintendent  ensure  that 
all  licenced  insurers  offering  insurance  products  through  the  sellers 
of  other  goods  and  services  be  made  responsible  for  making  certain 
that  their  products  are  sold  in  accordance  with  the  above  informa- 
tional requirements. 

G.  ROLE  OF  THE  SUPERINTENDENT  TO  INFORM 

13.19  The  Committee  recommends  that  the  Superintendent  take  on  a  more 
active  communications  and  reporting  role  towards  the  insuring  pub- 
lic. 
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The  Committee  is  anxious  to  see  the  Superintendent  assume  a 
more  aggressive  posture  in  this  regard  while  at  the  same  time  devel- 
oping the  details  of  his  role  in  the  monitoring  of  competition  as  rec- 
ommended in  Part  III  of  this  Report.  In  this  context,  the  Superinten- 
dent should  engage  in  the  analyses  and  reporting  of  complaints 
directed  to  the  consumer  information  service  as  recommened  earlier 
in  this  Part  of  the  Report.  From  time  to  time,  in  response  to  identified 
problems  in  the  insurance  industry,  the  Superintendent  should  also 
investigate  and  prepare  public  reports  dealing  with  specific  problem 
areas. 

The  Committee  is  concerned  that  the  ability  of  the  Superintendent 
under  Section  18  of  The  Insurance  Act  to  ki publish  from  time  to  time  no- 
tices, reports,  correspondence,  results  of  hearings,  decisions  and  any  other 
matters  considered  by  the  Superintendent  to  be  in  the  public  interest",  may 
be  impaired  by  the  provisions  of  Section  90  of  the  Act  regarding  privileged 
information.1 

While  Section  18  provides  the  Superintendent  with  powers  of  publica- 
tion, Section  90  appears  to  override  Section  18  in  so  far  as  the  two  provi- 
sions conflict,  based  on  the  principle  that  reports  made  by  citizens  to  gov- 
ernment officials  under  compulsion  of  law  should  be  privileged.  A  legal 
opinion2  addressed  to  the  Committee  noted  that  there  is  nothing  in  the  Act 
which  gives  any  indication  as  to  the  meaning  of  these  sections  so  that  it  is 
not  entirely  clear  whether,  in  fact,  the  two  provisions  conflict  since  they 
seem  to  refer  to  different  types  of  information. 

13.20  The  Committee  recommends  to  the  Minister  that,  as  a  minimum, 
Section  90  of  The  Insurance  Act  be  amended  as  appropriate  to  permit 
the  Superintendent  to  request  information  and  publish  reports  pertain- 
ing to  the  monitoring  of  the  effectiveness  of  competition  and  to  the 
matter  of  public  disclosure  of  complaint  statistics. 


1 .  Supra,  page  81. 

2.  Refer  to  Appendix  K  to  this  Report. 
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PART  VII 

QUALIFICATIONS  AND  CONDUCT 


The  Committee's  objective  in  the  general  insurance  industry  is  a  better 
satisfied  consumer  and  a  better  level  of  service  in  the  industry.  Previous 
Parts  of  this  Report  examined  capacity,  availability,  coverage  and  cost  as 
the  main  outputs  of  the  insurance  industry.  Quality  in  the  service  accom- 
panying these  outputs  and,  as  a  separate  consideration,  quality  in  communi- 
cation are  more  likely  to  result  with  the  application  of  standards  of  qualifi- 
cation and  conduct.  In  this  Part  of  the  Report  the  Committee  examines  the 
topics  of  qualifications  and  conduct  in  their  relationship  to  the  quality  of  ser- 
vice to  be  expected  from  the  general  insurance  industry. 

It  is  the  Committee's  view  that  these  topics  are  of  major  importance  in 
the  general  insurance  industry.  Most  consumers  need  the  protection  of  insur- 
ance but  do  not  understand  the  insurance  process.  They  have  difficulty  in 
judging  the  quality  of  service  they  receive,  largely  because  the  product  they 
buy  is  intangible  at  the  time  of  purchase.  They  rely  therefore  on  the  general 
insurance  industry  to  advise  and  inform  them  in  a  competent,  conscientious 
manner.  The  consumer's  confidence  in  the  industry's  ability  to  advise  and 
inform  is  affirmed  by  the  assurance  that  standards  of  qualification  and  con- 
duct govern  industry  representatives. 

The  interest  of  the  government  in  the  need  for  well  qualified  persons  in 
the  insurance  industry,  who  conduct  their  business  in  a  responsible  manner, 
has  long  been  established  in  The  Insurance  Act.  The  Superintendent's  power 
to  grant,  revoke  or  renew  licences  is  the  basis  for  government  regulation  of 
the  qualification  standards,  sponsorship  standards,  financial  standards  and 
conduct  of  insurance  companies,  agents,  brokers  and  adjusters.  The  two 
chapters  in  this  part  examine  the  government  interest  in  regard  to  qualifica- 
tions and  conduct  respectively. 
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CHAPTER  14 
Qualifications  in  the  General  Insurance  Industry 

A.  QUALIFICATIONS  AND  COMPETENCE 

Qualification  standards  for  participation  in  the  general  insurance  in- 
dustry are  intended  to  demonstrate  to  the  consumer  that  certain  educational 
and  training  requirements  have  been  met  by  industry  personnel  as  a  probable 
indicator  of  competence  in  future  performance. 

The  Committee  regards  competence  to  be  essential  in  the  general  insur- 
ance industry  for  two  reasons: 

—  to  serve  the  consumer  well,  and 

—  to  manage  the  insurance  industry  most  efficiently. 

Service  to  the  consumer  takes  into  account  the  interests  of  the  individual 
consumer  and  his  treatment  by  the  insurer.  Management  of  the  industry  con- 
cerns the  overall  efficiency  of  the  insurance  system  in  this  Province  and  its 
ability  to  meet  the  expectations  of  the  public.  The  qualifications  of  the  peo- 
ple dealing  directly  with  the  consumer  and  of  those  managing  the  industry 
are  the  subject  of  this  chapter,  under  the  headings  of: 

—  qualifications  at  the  insurance  company  level; 

—  qualifications  of  agents  and  brokers; 

—  qualifications  of  adjusters;  and 

—  qualifications  of  others  associated  with  the  insurance  process. 

1 4. 1  In  general,  it  is  the  Committee's  observation  that  an  insurance  industry 
which  devotes  greater  attention  on  a  voluntary  basis  to  the  improve- 
ment of  qualifications  will  more  readily  demonstrate  competence  and 
will  meet  the  Committee's  objectives  of  a  better  satisfied  consumer 
and  a  better  level  of  service.  The  Committee  generally  encourages  the 
general  insurance  industry  to  do  much  more  in  educating  and  training 
its  personnel. 

B.  QUALIFICATIONS  AT  THE  INSURANCE  COMPANY  LEVEL 
1.  Responsibility  for  Qualifications 

The  general  insurance  industry,  if  it  is  managed  well  and  operated  effi- 
ciently, will  ensure  that  the  consumer  need  not  look  for  risk  protection  out- 
side the  insurance  system  or  outside  the  industry  in  this  Province.  On  the 
other  hand,  lack  of  qualified  managers,  underwriters  and  employees  in  the 
industry  will  ultimately  reflect  in  poor  performance,  inefficiencies  and  high 
costs  so  that  the  consumer  will  seek  protection  alternatives  outside  the  On- 
tario insurance  system  supervised  by  the  Superintendent. 

At  the  present  time,  insurance  companies  take  on  a  responsibility  for 
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the  qualification  of  persons  in  the  industry  but  in  varying  degrees  depending 
on  whether  the  persons  are  employees,  are  bound  through  an  agency  agree- 
ment or  are  hired  on  a  fee  for  service  basis.  It  appears  to  the  Committee  that 
little  is  done  in  practice  by  insurers  to  monitor  the  activities  and  qualifica- 
tions of  persons  who  are  not  direct  employees  of  the  insurance  company. 
However,  many  insurers  do  exercise  some  discretion  in  dealing  with  outside 
sales  or  adjuster  intermediaries  by  reviewing  their  qualifications  to  service 
the  consumer.  In  addition,  the  insurer  is  likely  to  cancel  agreements  or  ser- 
vices if  persistent  problems  arise. 

In  the  case  of  persons  employed  by  the  insurance  company,  the  insurer 
has  a  responsibility  for  the  qualifications  and  performance  of  these  persons 
to  a  number  of  interested  parties,  including  the  Superintendent,  owners  and 
policyholders,  the  industry  as  a  whole  and  the  public  at  large.  In  the  case  of 
the  Superintendent,  his  authority  over  licencing  of  insurance  companies  ex- 
tends his  interest  to  the  various  employees  of  the  licenced  company.  If  the 
employees  are  poorly  qualified,  this  factor  may  reflect  in  the  company's  in- 
ability to  fulfil  its  various  responsibilities  under  the  licence  in  an  efficient 
manner.  In  regard  to  owners  and  policyholders,  the  insurer  must  ensure  that 
incompetent  personnel  do  not  lead  to  loss  of  competitive  position  and  per- 
haps to  business  failure.  Members  of  the  Insurance  Bureau  of  Canada,  in 
fulfilling  their  responsibilities  to  other  insurers  as  a  collective  body,  must 
meet  the  objectives  of  that  organization  for  a  high  standard  of  services  and 
economies  to  the  insured  public.  Finally  in  regard  to  the  public  at  large, 
those  persons  who  manage  and  provide  technical  services  to  the  insurance 
industry  should  be  well  qualified  in  order  to  ensure  the  widespread  availabil- 
ity at  a  reasonable  cost,  of  an  essential  product. 

2.  Current  Practices  Regarding  Qualifications 

There  are  no  mandatory  qualification  requirements  applied  to  those 
persons  directly  employed  by  insurance  companies,  including  those  em- 
ployed as  sales  persons.  The  efforts  of  insurance  companies  in  improving 
qualification  standards  among  their  own  personnel  are  channelled  mainly 
through  in-house  training  and  education  programmes  and  through  encour- 
agement of  staff  to  participate  in  the  courses  given  by  the  Insurance  Institute 
of  Ontario.  Emphasis  on  in-house  programmes  differs  by  company  but  is 
normally  related  to  training  in  general  insurance  matters,  insurance  related 
systems  and  procedures,  supervisory  skills  and  skills  in  functional  and  tech- 
nical areas  such  as  underwriting,  processing  systems  and  claims  examin- 
ing. 

The  Committee  had  the  opportunity  during  its  hearings  to  learn  about 
the  Insurance  Institute  of  Ontario,  which  is  devoted  solely  to  educational 
programmes  on  an  industry-wide  basis.  The  national  Institute,  with  which 
the  provincial  Institute  is  associated,  was  formed  to  establish  a  uniform  stan- 
dard of  insurance  education  and  examinations  across  the  country.  The  na- 
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tional  institute  sets  a  programme  of  subjects,  conducts  correspondence 
courses  and  evening  classes  in  community  colleges  and  universities  and  sets 
and  marks  examinations  leading  to  the  designations  of  Associate  of  the  In- 
surance Institute  of  Canada  (A. LLC.)  and  Fellow  of  the  Insurance  Institute 
of  Canada  (F.I.LC).  It  also  offers  a  General  Insurance  Essentials  pro- 
gramme for  those  employed  by  the  industry  in  clerical  functions  and  those 
who  may  be  new  to  the  insurance  business  or  who  have  not  undertaken  any 
previous  insurance  education.  Specialty  courses  and  seminar  programmes 
are  also  an  important  part  of  the  LLC.  activity. 

Participation  in  LLC.  courses  is  voluntary  or  can  be  subject  to  encour- 
agement by  the  employer.  The  LLC.  indicates  that  it  has  a  membership  of 
about  twenty  percent  of  the  workforce  in  the  general  insurance  industry  in 
Canada.  Members  are  included  from  all  sectors  of  the  industry. 

The  Committee  considers  as  most  worthwhile  the  efforts  of  the  Insur- 
ance Institute  of  Ontario  and  the  national  Institute  in  developing  and  admin- 
istering educational  programmes  related  to  the  business  of  insurance. 
Greater  participation  in  these  programmes  by  all  sectors  of  the  general  insur- 
ance industry  should  have  a  favourable  effect  on  the  quality  of  service  pro- 
vided in  the  industry. 


3.  Future  Emphasis  on  Education 

In  seeking  to  encourage  the  general  insurance  industry  to  do  more  to 
educate  and  train  its  personnel,  the  Committee  makes  the  following  recom- 
mendations: 

14.2  Greater  support  should  be  given  to  the  activities  of  the  Insurance  Insti- 
tute of  Ontario  by  insurance  companies  and  by  agents,  brokers  and  ad- 
justers. At  the  least,  this  support  should  take  the  form  of  greater  en- 
couragement to  employees  and  to  fellow  participants  in  the  industry  to 
take  part  in  the  formal  courses,  seminar  programmes  and  specialty 
courses  of  the  Institute.  In  particular  those  employees  in  contact  with 
the  public  should  be  encouraged  strongly  to  take  part  in  educational 
programmes. 

14.3  The  Insurance  Institute  of  Ontario  is  to  be  encouraged  in  its  updating 
of  course  materials,  in  its  programme  of  specialty  courses  and  semi- 
nars and  in  its  expansion  of  programmes  in  local  communities.  The  fa- 
cilities of  the  Insurance  Institute  of  Ontario  might  also  be  considered 
for  purposes  of  consumer  education  and  for  the  qualification  of  agents, 
brokers  and  adjusters  as  outlined  later  in  this  chapter. 

14.4  Insurance  companies  are  urged  to  undertake  formal  training  pro- 
grammes and  other  educational  initiatives,  such  as  seminars  and  writ- 
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ten  materials,  directed  both  at  internal  personnel  and  at  outside  agents 
and  adjusters  to  acquaint  them  with  improved  systems  and  procedures 
in  underwriting,  policy  processing  and  claims  handling  and  to  update 
their  knowledge  in  the  areas  of  insurance  policy  changes  and  changes 
in  government  policy  and  regulations. 

14.5  The  Committee  repeats  its  conclusion  in  Chapter  8  regarding  the  need 
for  the  recruitment,  hiring  and  training  of  qualified  underwriters  famil- 
iar with  the  local  risk  environment  and  the  protection  expectations  of 
consumers.  The  industry  in  Ontario  should  also  undertake  to  educate 
and  train  personnel  wherever  there  is  a  lack  of  qualified  staff  at  any 
level.  Appropriate  educational  and  training  programmes  should  be  de- 
veloped in  all  areas  of  industry  operation. 


C.  QUALIFICATIONS  OF  AGENTS  AND  BROKERS 
1.  Present  Qualification  Requirements 

The  Committee's  objectives  in  considering  qualifications,  are  a  more 
satisfied  consumer  and  a  better  level  of  service  in  the  general  insurance  in- 
dustry. The  government  has  a  role  to  play  in  regard  to  the  activities  of  agents 
and  brokers  in  meeting  these  objectives.  Yet  the  business  of  government  is 
not  to  guarantee  that  the  consumer  is  satisfied  by  the  service  of  agents  and 
brokers:  there  is  in  fact  no  method  of  guaranteeing  that  the  consumer  will 
always  be  satisfied. 

At  the  present  time,  in  the  general  insurance  industry,  the  government 
through  the  Office  of  the  Superintendent  establishes  a  series  of  conditions 
for  agents  and  brokers  who  sell  the  insurance  product  in  this  Province.  As 
evidence  that  the  Superintendent  is  satisfied  that  these  conditions  have  been 
met,  a  licence  is  granted  to  an  agent  or  broker. 

As  one  of  the  conditions  for  the  licence  of  an  agent,  an  individual  must 
pass  a  qualification  examination  administered  or  approved  by  the  Office  of 
the  Superintendent.  In  practice,  agents1  qualifying  examinations  are  set 
either  by  the  Independent  Insurance  Agents  and  Brokers  of  Ontario  or  by  the 
Superintendent.  A  sponsorship  condition  is  also  applied  in  the  licencing  of 
agents.  Applicants  to  become  a  licenced  agent  must  provide  proof  of  ap- 
pointment by  a  licenced  insurer  to  solicit  business  on  its  behalf.  Beyond  the 
initial  examination  and  sponsorship  requirements,  there  are  no  further  man- 
datory qualification  requirements  for  agents,  such  as  in-service  training  or 
continual  education  requirements.  The  initial  examination  condition  for  li- 
cencing is  considered  by  many  in  the  industry  to  be  a  minimal  requirement 
in  terms  of  the  knowledge  and  skills  tested. 
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There  is  no  qualifying  examination  requirement  to  become  a  licenced 
broker.  There  are  neither  qualifying  nor  licence  requirements  for  staff  sales 
persons  or  for  insurance  consultants.  Rather  than  submitting  to  examination 
and  sponsorship  requirements,  brokers'  applications  for  licencing  must 
show  available  capital,  skills  of  the  individual,  reputation  and  competence 
as  recognized  by  the  statement  of  at  least  three  reputable  persons  resident  in 
Ontario. 


2.  Observations  on  Licencing  and  Qualifications 

The  Committee  does  not  regard  the  licencing  of  an  agent  or  broker  as 
an  assurance  that  the  consumer  will  be  well  served;  nor  does  it  regard  the  ac- 
companying qualification  standard  for  agents  as  evidence  of  competence  in 
performance.  However,  the  Committee  is  concerned  that  the  consumer  on 
his  part  may  well  perceive  the  licence  as  an  assurance  of  competence. 

In  any  event,  the  licencing  requirement  is  necessary  to  establish  the  Su- 
perintendent's authority  over  agents  and  brokers,  particularly  in  terms  of 
their  handling  of  premium  funds.  Likewise,  the  qualification  requirement  as 
a  condition  of  licence  is  of  value  even  at  a  minimal  level:  at  the  least  it  es- 
tablishes that  the  sales  intermediary  serving  the  consumer  has  some  knowl- 
edge about  the  insurance  product  and  system  he  promotes.  The  Committee, 
however,  believes  that  a  relatively  high  standard  of  qualification  is  more 
likely  to  result  in  a  quality  of  service  tailored  to  individual  consumer  needs 
than  a  minimal  level  of  knowledge.  The  latter  may  nevertheless  be  sufficient 
for  those  tasks  of  the  agent  or  broker  regarded  as  mainly  administrative  or 
related  to  the  processing  of  application  and  claim  forms. 

The  Committee  furthermore  believes  that  the  same  qualification  stan- 
dards should  be  applied  to  both  agents  and  brokers;  that  is,  brokers  should 
not  be  exempt  from  meeting  the  educational  or  examination  requirements 
applied  to  agents.  It  is  also  the  Committee's  view  that  the  consumer  expects 
the  same  level  of  competence  from  everyone  he  deals  with,  whether  an  ^in- 
dependent" agent,  exclusive  agent  or  salaried  salesperson. 

The  Committee  believes  that  a  qualification  requirement  is  most  essen- 
tial in  regard  to  those  sales  persons  who  deal  with  more  than  one  insurer,  or 
who  are  "proprietors"  in  the  sense  that  they  regard  the  clients  they  deal  with 
as  their  own  book  of  business  rather  than  that  of  the  insurer.  In  such  cases, 
the  insurer  likely  has  less  influence  on  the  qualifications  and  conduct  of  the 
sales  intermediary  and  less  interest  in  training  or  educating  him  since  he  may 
also  solicit  business  for  other  companies. 

As  a  final  observation,  the  Committee  does  not  wish  to  see  the  entry  of 
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new  agents  or  brokers  into  the  general  insurance  field  reduced  by  the  appli- 
cation of  too  stringent  qualification  standards.  In  many  instances  specialized 
knowledge  or  skill  is  not  required  by  the  agent  in  his  day-to-day  duties.  Fur- 
thermore, competence  is  an  objective  reached  through  continual  learning  on 
the  job  and  experience  in  dealing  with  consumers;  it  is  evident  that  neither 
lax  nor  stringent  qualification  standards  can  accomplish  this  objective  alone. 
The  Committee  therefore  emphasizes  the  role  of  continuing  learning  in  the 
efforts  of  agents  and  brokers  to  satisfy  consumer  needs  and  meet  peer  group 
objectives. 

Given  these  considerations,  the  Committee's  specific  recommenda- 
tions follow. 

14.6  The  Committee  concludes  that  the  essential  nature  of  the  protection  in- 
surance offers  and  the  duty  of  care  placed  upon  the  agent  and  broker  in 
advising  his  client  on  his  protection  needs  necessitates  a  higher  stan- 
dard of  qualifications  to  be  set  for  agents  and  brokers  than  applied  at 
present  as  a  licencing  condition. 

14.7  The  Committee  also  concludes  that  the  same  educational  or  examina- 
tion qualification  requirements  be  applied  to  both  agents  and  brokers. 

14.8  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  the  ac- 
tivities of  those  sales  persons  employed  by  an  insurance  company  are 
supervised  adequately  by  the  Superintendent's  broad  authority  over 
the  licenced  insurance  company.  Accordingly  it  is  the  responsibility  of 
the  insurance  companies  to  set  internally  a  standard  of  qualification 
and  competence  for  these  persons  commensurate  with  their  duties  and, 
at  the  least,  equivalent  to  that  imposed  on  outside  sales  intermediaries 
performing  similar  tasks. 

The  Committee  regards  sales  persons  as  employees  of  an  insurer 
if  they  are  paid  directly  by  salary  or  are  on  a  commission  basis  but  with 
the  book  of  policyholder  business  designated  as  the  property  of  the  in- 
surer. Qualification  and  licencing  requirements  need  not,  in  the  Com- 
mittee's view,  be  applied  to  these  individuals. 

14.9  Persons  who,  for  a  fee,  review,  evaluate,  recommend  or  advise  re- 
garding an  insurance  contract  but  do  not  place  any  insurance  business 
with  an  insurance  carrier  should  not,  in  the  Committee's  opinion,  be 
included  in  licencing  and  associated  qualification  requirements.  The 
consumer  will  be  required  to  judge  the  competence  of  persons  who 
hold  themselves  out  as  % insurance  consultants"  based  on  reputation 
and  past  performance.  Alternatively,  the  consumer  can  choose  to  turn 
to  a  licenced  broker  who  likewise  acts  as  a  consultant  on  a  fee  for  ser- 
vice basis. 
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14.10  The  Committee  concludes  that  qualifying  examinations  and  stan- 
dards for  agents  and  brokers  be  set  by  industry  peer  groups,  subject  to 
approval  of  the  Superintendent.  The  Committee  suggests  that  quali- 
fying courses  or  examinations,  as  set  by  the  peer  group,  be  adminis- 
tered by  the  Insurance  Institute  of  Ontario. 

The  Committee  considers  the  association  of  Independent  Insur- 
ance Agents  and  Brokers  of  Ontario  and  the  Toronto  Insurance  Con- 
ference to  be  sufficiently  representative  of  their  peers  and  more  spe- 
cifically of  non-exclusive  agents  to  be  leading  participants  in 
developing  qualfication  standards  for  all  agents  and  brokers.  Qualifi- 
cation under  the  standards  set  or  administered  by  these  various  in- 
dustry groups  should  not,  however,  require  membership  in  these 
groups. 

14. 1 1  The  Committee  has  considered  a  mandatory  requirement  for  requali- 
fication  of  all  agents  and  brokers  but  has  concluded  that  this  require- 
ment is  unnecessary  at  the  present  time,  likely  inefficient  and  of 
doubtful  benefit.  The  Committee  believes  that  the  incentive  to  main- 
tain competence  should  be  otherwise  established  in  the  industry,  for 
example  through  encouragement  of  voluntary  participation  in  I.I.O. 
and  I.I.A.B.O.  continuing  education  courses.  It  would  in  fact  be  un- 
fair to  impose  a  requalification  requirement  on  agents  and  brokers, 
when  there  are  no  such  requirements  imposed  on  the  professions  re- 
cognized in  statute  and  when  there  is  no  evidence  of  widespread  in- 
competence. 

14. 12  The  licence  of  an  agent  or  broker  expires  annually  and  must  be  re- 
newed. The  Committee  views  the  annual  renewal  procedure  as  neces- 
sary and  moreover  directs  the  attention  of  the  Superintendent  to  more 
careful  monitoring  of  expired  licences  to  make  certain  that  unli- 
cenced  persons  do  not  continue  carrying  on  business  as  agents  or 
brokers. 


D.  QUALIFICATIONS  OF  ADJUSTERS 

An  ' 'independent' '  or  proprietor  adjuster  must  be  licenced  to  practice 
in  this  Province.  To  become  licenced,  an  individual  is  subject  to  the  comple- 
tion of  a  course  of  apprenticeship  and  the  passing  of  an  oral  qualifying  ex- 
amination before  an  Examining  Board  made  up  of  other  adjusters.  A  recom- 
mendation is  then  made  to  the  Superintendent  for  the  granting  of  a  licence. 
These  qualification  procedures  do  not  apply  to  company  adjusters  who  ad- 
just losses  solely  on  behalf  of  theiremployers.  Nor  is  this  group  subject  to  li- 
cencing. 
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The  Committee's  observations  regarding  the  utility  of  qualification 
standards  with  respect  to  agents  and  brokers  apply  equally  well  in  the  case  of 
adjusters.  One  point  of  difference  is  found  in  regard  to  the  broader  require- 
ment for  licencing.  In  the  case  of  agents  and  brokers,  licencing  is  in  large 
part  necessitated  by  reason  of  the  agents'  or  brokers'  handling  of  premium 
funds;  this  aspect  does  not  exist  in  regard  to  adjusters  as  only  relatively  few 
handle  claim  funds  and  then  only  on  a  draft  basis. 

The  Committee's  conclusions  regarding  the  topic  of  qualification  stan- 
dards for  adjusters  follow. 

14.13  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  the 
insurance  company  on  whose  behalf  an  adjuster  operates,  even  on  a 
case-by-case  basis,  should  be  entirely  responsible  for  the  adjuster's 
conduct.  The  First  Report  further  concluded  that  the  Superintendent 
enjoys  adequate  authority  over  the  actions  of  company  adjusters  and 
their  qualifications,  by  his  authority  over  licenced  companies  which 
are  their  employers. 

In  reaffirming  these  conclusions,  the  Committee  questions  the 
need  for  the  licencing  of  "independent"  or  proprietor  adjusters  and 
encourages  the  Superintendent  to  examine  this  matter.  Without  the  li- 
cencing requirement,  insurance  companies  who  employ  proprietor 
adjusters  would  have  to  accept  a  much  greater  explicit  responsibility 
for  their  activities  and  for  their  qualifications  to  adjust  claims. 

14. 14  So  long  as  the  present  licencing  requirements  continue,  the  Commit- 
tee concludes  that  qualification  standards  should  be  maintained  as  an 
integral  part  of  the  conditions  of  practice  of  "independent"  or  propri- 
etor adjusters.  The  qualifying  standards  should  be  set  by  an  industry 
peer  group,  subject  to  the  approval  of  the  Superintendent.  Adminis- 
tration of  courses  and  possibly  examination  should  be  undertaken  by 
the  Insurance  Institute  of  Ontario,  as  an  industry-wide  educational  or- 
ganization. 


E.  QUALIFICATIONS  OF  OTHERS  ASSOCIATED  WITH  THE 
INSURANCE  PROCESS 

14.15  The  Committee  repeats  its  recommendation  in  the  First  Report  that 
persons  without  a  licence  or  in  the  employ  of  unlicenced  insurers 
should  receive  the  permission  of  the  Superintendent  and  pay  a  re- 
quired fee  before  operating  in  this  Province  as  special  agents,  brokers 
or  adjusters. 

The  requirement  to  seek  permission  would  apply,  for  example,  in  the 
case  of  foreign  adjusters,  employed  by  unlicenced,  offshore  insurers  or  by 
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non-resident,  licenced  insurers  and  in  the  case  of  offshore  brokers  serving 
domestic  customers  and  placing  business  in  local  insurance  markets. 

The  Committee  notes  with  concern  that  in  the  Report  of  the  Provincial 
Auditor  to  the  Legislative  Assembly,  for  the  year  ended  March  31 ,  1978,  a 
test  review  of  special  insurance  broker  licences  revealed  eight  instances 
where  licences  had  been  issued  to  persons  who  did  not  comply  with  the  re- 
quirements of  a  written  application  under  oath  and  delivery  to  the  Superin- 
tendent of  security  of  not  less  than  $5,000,  as  indication  that  the  licencee 
would  comply  with  The  Insurance  Act. 
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CHAPTER  15 
Standards  of  Conduct  in  the  General  Insurance  Industry 

A.  MODES  OF  REGULATING  INDUSTRY  CONDUCT 

Qualification  standards  are  only  a  starting  point  in  the  development  of 
a  high  level  of  service  from  the  general  insurance  industry.  Attention  as 
well  must  be  addressed  to  the  standards  of  conduct  in  the  industry  as  prin- 
cipal factors  associated  with  continuing  quality  of  service. 

There  has  traditionally  been  shared  responsibility  between  govern- 
ment and  the  industry  in  establishing  standards  of  conduct  to  protect  the 
consumer.  However  the  authority  for  setting  and  enforcing  standards  has 
legally  and  in  practice  resided  in  the  Office  of  the  Superintendent.  Various 
means  by  which  the  conduct  of  persons  in  the  insurance  industry  is  at  pres- 
ent governed  and  might  be  governed  are  set  out  below,  followed  by  the 
Committee's  conclusions  on  the  matter  of  regulating  conduct. 

1.  Provisions  in  The  Insurance  Act 

The  Insurance  Act  in  broad  terms  provides  the  Superintendent  with 
the  duty  and  authority  for  kk general  supervision  of  the  business  of  insur- 
ance in  Ontario".  In  accordance  with  such,  the  Superintendent  has  the  au- 
thority to  issue  guidelines  or  propose  that  regulations  be  promulgated  by 
the  Lieutenant  Governor  in  Council  to  guide  the  conduct  of  persons  in  all 
sectors  of  the  insurance  industry.  As  an  ultimate  enforcement  of  his  au- 
thority in  overseeing  industry  conduct,  the  Superintendent  is  able  to  insti- 
gate proceedings  for  licence  revocation. 

Various  provisions  in  The  Insurance  Act  are  more  specific  in  regulat- 
ing the  business  of  insurance  companies  with  respect  to  insurance  con- 
tracts, rates,  business  practices,  investments  and  other  financial  require- 
ments. Of  general  application  to  all  persons  in  the  insurance  industry  are 
the  provisions  of  Part  XVIII  which  name  nine  acts  and  practices  deemed  to 
be  unfair  or  deceptive.  Part  XVIII  also  provides  the  Superintendent  with 
the  duty  to  determine  further  what  constitutes  unfair  and  deceptive  acts  and 
practices  aside  from  the  nine  specified  and  with  the  duty  to  monitor  or,  at 
least,  respond  to  complaints  of  acts  or  practices  which  could  be  termed  un- 
fair or  deceptive.  The  Superintendent  has  the  authority  to  investigate  a 
business  for  this  purpose  and  to  order  a  person  to  cease  engaging  in  the 
business  practice  found  to  be  in  contravention  of  this  Part  of  the  Act.  It  is 
important  again  to  note  that  all  persons  in  the  insurance  industry  fall  under 
the  provisions  in  Part  XVIII. 

To  the  extent  that  certain  industry  actions,  which  are  not  unfair  or  de- 
ceptive, result  in  a  poor  quality  of  service  or  a  dissatisfied  customer,  the 
provisions  of  Part  XVIII  are  insufficient  to  establish  and  enforce  a  satisfac- 
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tory  standard  of  conduct  in  the  industry.  Other  concerns  regarding  Part 
XVIII  were  expressed  by  the  Committee  in  its  First  Report,1  where  it  was 
commented  that  Part  XVIII  has  put  the  Superintendent  in  the  position  of 
being,  in  a  sense,  legislator,  prosecutor  and  judge  in  certain  circumstances. 
The  nine  acts  and  practices  defined  as  unfair  or  deceptive  in  Section  388 
are  non-inclusive  and,  therefore,  permit  the  Superintendent  to  determine 
whether  other  acts  and  practices  should  be  considered  as  unfair  or  decep- 
tive. 

2.  Reference  to  the  Common  Law 

When  the  consumer  feels  he  is  being  improperly  treated  by  the  insur- 
ance industry,  he  has  recourse  to  the  common  law,  to  contract  law  and  to 
statutes  governing  business  practices  and  consumer  protection. 

Common  law  liability  is  applicable  to  the  agent  or  broker  as  a  result  of 
the  insured's  reliance  on  the  agent  for  advice  and  the  agent's  corresponding 
remuneration  for  this  service  taken  out  of  the  premium  paid  for  coverage.  As 
a  result  of  this  relationship,  a  standard  of  competence  and  a  duty  of  care  is 
imposed  on  the  agent  under  the  common  law,  as  defined  by  Mr.  Justice 
Fraser  in  "Fine's  Flowers  Ltd.  versus  General  Accident  Assurance  Co.  of 
Canada".2 

The  right  of  civil  action  by  the  consumer  against  an  agent  or  an  in- 
surer acts  as  a  deterrent  to  incompetence  and  unsatisfactory  conduct.  How- 
ever, the  Committee  is  concerned  about  the  effectiveness  of  this  deterrent 
in  situations  of  a  mediocre  quality  of  service  which  the  consumer  may  not 
recognize  as  unsatisfactory  or  in  situations  where  the  consumer  is  not  suffi- 
ciently motivated  by  an  award  of  compensation  to  turn  his  complaint  into  a 
legal  action. 

A  second  aspect  of  the  recourse  to  common  law  is  that  it  can  provide 
the  claimant  with  compensation  incurred  as  a  result  of  incompetent  or  neg- 
ligent conduct.  In  this  regard,  the  common  law  as  a  regulator  of  conduct 
has  an  advantage  beyond  that  of  other  methods  of  conduct  enforcement. 

Thirdly,  recourse  to  common  law  in  matters  of  conduct  has  the  advan- 
tage that  the  civil  suit  system  reflects  changes  in  norms  of  conduct  in  cur- 
rent terms  without  the  need  to  set  out  standards  beforehand.  On  the  other 
hand,  the  case-by-case  determination  of  conduct  under  common  law  makes 
this  a  difficult  means  of  enforcing  broad  norms  of  conduct  efficiently. 

3.  Proposed  Amendments  to  Part  XIV 

In  the  proposed  amendments  to  Part  XIV  of  the  Act,  as  outlined  in 
Chapter  5,3  a  proposal  has  been  made  to  prescribe  in  The  Insurance  Act 

1 .  First  Report  on  Automobile  Insurance,  page  216. 

2.  Supra,  page  69. 

3.  Supra,  page  69. 

222 


certain  statutory  duties  of  care  of  a  general  lines  agent  to  those  insurers  for 
whom  he  or  she  acts  and  to  the  public.  As  a  result,  the  Superintendent 
would  assume  the  responsibility  of  ensuring  that  these  duties  of  care  are 
met  and  to  act  upon  the  situation  whenever  they  are  not  met. 

It  is  evident  that  the  duties  to  be  prescribed  in  the  Act  cannot  be  as 
comprehensive  as  the  common  law  in  covering  situations  of  poor  quality  of 
service.  Yet  prescription  of  duties  in  statute  would  formally  establish  at 
least  the  minimum  expectations  of  the  public  regarding  the  role  and  re- 
sponsibilities of  the  agent  or  broker  and  would  also  appear  to  establish 
cause  for  civil  liability  actions.  For  example,  the  principle  proposed  duty 
to  advise  the  insured  of  "types  and  extent  of  insurance  coverage  avail- 
able" would  appear  to  support  a  civil  action  should  advice  be  carelessly  or 
negligently  given.  At  the  same  time,  failure  to  advise  would  be  in  contra- 
vention to  The  Insurance  Act  and  cause  for  licence  revocation. 

4.  Competition  as  a  Regulator  of  Conduct 

Competition  or  the  operation  of  market  forces  is  considered  in  theory 
to  be  the  best  regulator  of  conduct  in  producing  satisfaction  of  individual 
consumer  interests  as  well  as  efficiency  and  an  optimum  level  of  service. 

The  Committee  has  concluded  that,  in  Ontario,  insurance  companies 
should  continue  to  be  given  the  opportunity  in  the  future  to  demonstrate 
that  they  can  meet  the  public  interest  with  a  minimum  of  government  regu- 
lation of  their  business  and  conduct.  In  certain  areas,  such  as  solvency  and 
group  merchandising,  the  Committee  has  recommended  a  review  of  provi- 
sions in  the  Act  or  of  guidelines  set  by  the  Superintendent  with  a  view  to 
relaxation  of  the  rules  presently  applied.  However,  for  the  time  being,  the 
Committee  has  recommended  the  retention  of  the  authority  of  the  Superin- 
tendent to  oversee  the  industry  in  its  operations. 

In  regard  to  the  agent  or  broker,  it  is  not  as  readily  apparent  that  com- 
petition can  act  as  an  effective  regulator  of  conduct.  The  agent  or  broker 
provides  a  service  rather  than  a  tangible  product  and  this  service  is  pro- 
vided to  two  different,  and  likely  conflicting,  groups.  The  services  of  the 
agent  may  be  easily  evaluated  by  insurance  companies,  as  one  of  the  buy- 
ing groups.  They  are  oftentimes  less  easily  evaluated  by  the  second  group, 
represented  by  those  persons  seeking  advice  on  insurance  coverage.  The 
following  explains  further  the  difficulty  in  relying  on  competition  as  a  re- 
gulator of  the  conduct  of  agents  or  brokers. 

The  consumer  approaches  the  agent  on  the  basis  that,  by  purchasing 
the  insurance  product  through  the  agent,  he  will  have  made  an  informed 
purchase  decision.  The  agent  is  charged  with  the  responsibility  of  advising 
on,  if  not  in  practice  making,  a  purchase  decision  for  his  client:  for  this  he 
is  compensated.  The  client  must  have  confidence  in  the  agent  for  this  ser- 
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vice  relationship  to  work,  particularly  if  the  client  is  not  able  to  evaluate 
the  quality  of  advice  or  service  provided. 

k 'Confidence' '  is  not  a  clearcut  or  well-defined  matter  which  lends  it- 
self to  competitive  selection.  As  a  result,  competitive  market  forces  are  un- 
likely to  assist  the  consumer  in  choosing  an  agent  he  can  trust  to  serve  him 
in  the  most  conscientious,  responsible  manner.  Other  means  of  establish- 
ing and  enforcing  a  standard  of  duty  and  conduct  appear  to  be  required  in 
the  area  of  agents'  or  brokers'  services. 

Given  that  most  agents  and  brokers  deal  with  the  less  sophisticated 
consumers  of  insurance  products,  the  need  for  regulation  of  conduct,  by 
means  other  than  competition,  is  reinforced.  The  unsophisticated  buyer 
often  may  not  recognize  that  he  is  being  poorly  served  and  is  therefore  less 
likely  to  engage  in  the  comparative  shopping  and  agency  switching  be- 
haviour that  permits  the  regulation  of  conduct  by  means  of  market  forces. 

5.  Objectives  Defined  by  Industry  Organization 

The  importance  of  a  reputation  for  good  service  to  the  consumer  has 
been  recognized  by  various  associations  within  the  insurance  industry 
which  have  established  objectives  of  conduct  for  their  members,  as  a 
means  of  assuring  the  public  that  members  will  act  in  the  public  interest. 
The  Insurance  Bureau  of  Canada,  The  Independent  Insurance  Agents  and 
Brokers  of  Ontario,  and  The  Ontario  Independent  Adjusters  Association 
among  other  organizations  have  established  a  formal  set  of  objectives  for 
their  members.  At  the  present  time  these  groups  have  limited  powers  of 
enforcement  of  their  conduct  objectives,  as  an  offending  member  is  able  to 
continue  doing  business  even  if  his  membership  in  any  one  of  these  associ- 
ations is  withdrawn. 

6.  Industry  Self-Regulation 

An  alternative  to  the  responsibility  of  the  Superintendent  to  set  stan- 
dards of  conduct  and  supervise  conduct  in  the  insurance  industry  is  the  del- 
egation of  such  responsibility  to  an  industry  group.  Delegation  would  only 
be  effective  if  the  industry  group  is  able  to  exercise  powers  of  enforcement 
and  ultimately  is  able  to  prevent  a  person  from  carrying  on  the  business  of 
insurance  by  withdrawing  a  licence  or  other  right  to  practice. 

Various  forms  of  government  regulation  and  self-regulation  are  pos- 
sible based  on  the  division  of  responsibility  for  defining  standards  of  com- 
petence and  conduct  and  on  the  division  of  responsibility  for  enforcing 
these  standards.  The  issue  of  self-regulation  is  currenlty  being  addressed 
by  both  the  Ministy  of  Consumer  and  Commercial  Relations  and  by 
agents,  brokers  and  adjusters  in  this  Province. 

Self-regulation  is  supported  by  a  number  of  advantages.  One  advan- 
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tage  is  the  establishment  of  a  code  of  conduct  by  members  of  the  self- 
regulated  group  who  are  most  familiar  with  the  quality  aspects  of  the  ser- 
vice they  provide.  In  addition,  compliance  with  quality  standards  is 
enhanced  by  allegiance  to  a  self-regulating  group  and  the  "peer  pressure" 
that  is  developed  in  such  a  group.  A  third  advantage  is  that  enforcement  of 
the  role  of  conduct  is  undertaken  by  informed  persons  who  are  familiar 
with  the  norm  of  competence  required  in  the  industry. 

Self-regulation  is  not  without  disadvantages.  It  implies  the  need  for 
persons  to  join  a  particular  group  in  whose  total  interests  they  may  not 
wish  to  participate.  A  further  significant  disadvantage  to  self-regulation  is 
the  possibility  that  conflicts  of  interest  will  arise  in  discharging  responsi- 
bilities to  the  group  and  to  the  public,  thereby  weakening  the  development 
and  the  enforcement  of  a  code  of  conduct  that  is  in  the  public  interest.  For 
example  complaints  about  matters  much  as  excessive  delays  or  high  fees 
may  be  downplayed  while  competitive  behaviour  such  as  advertising  of 
services  may  be  penalized. 

B.  OBSERVATIONS  ON  REGULATING  INDUSTRY  CONDUCT 

As  the  Committee  has  stated  earlier  there  is  no  method  of  guarantee- 
ing a  more  satisfied  customer  and  a  better  level  of  service  in  the  general  in- 
surance industry.  Standards  of  conduct,  while  principal  factors  associated 
with  continuing  quality  of  service,  cannot  provide  a  guarantee  of  a  high 
level  of  service  although  they  are  positive  efforts  toward  better  service  in 
the  insurance  system.  Accordingly  the  Committee  makes  the  following  ob- 
servations and  conclusions  on  the  available  modes  for  regulating  conduct. 

15.1  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  Part 
XVIII  of  The  Insurance  Act,  which  includes  a  list  of  nine  unfair  and 
deceptive  acts  or  practices,  should  be  amended  to  permit  the  Lieuten- 
ant Governor  in  Council  to  make  regulations  defining  such  acts  and 
practices  as  found  to  be  appropriate  to  regulate  conduct  in  the  general 
insurance  industry. 

Amendment  of  Part  XVIII  will  result  in  a  more  flexible  regula- 
tion of  conduct  that  is  adaptable  to  changing  market  conditions,  ways 
of  doing  business,  and  the  adoption  of  new  regulatory  modes  within 
the  insurance  industry  or  any  of  its  sectors.  At  the  same  time  it  will 
limit  the  Superintendent's  authority  to  those  matters  defined  in  regu- 
lation. It  is  the  Committee's  expectation  that  the  making  of  regula- 
tions should  be  considered  in  the  context  of  a  minimum  regulatory 
burden  on  the  insurance  industry. 

15.2  The  Committee  proposes  that  tied  selling  be  prescribed  in  regulation 
under  Part  XVIII  as  an  unfair  practice.  The  practice  of  requiring  the 
purchase  of  one  general  insurance  coverage  as  a  condition  of  supply- 
ing another  insurance  product  or  any  other  product  is  generally  prohi- 
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bited  under  the  federal  Combines  Investigation  Act  and,  in  the  Com- 
mittee's opinion,  should  as  well  be  prohibited  by  regulation  under 
The  Insurance  Act. 

15.3  The  Committee  has  reviewed  with  interest  recent  proposals  for 
amendment  of  Part  XIV  regarding  the  general  duties  of  sales  interme- 
diaries. Of  specific  interest  in  regard  to  conduct  and  the  level  of  ser- 
vice to  the  consumer  is  the  proposal  for  a  statutory  duty  of  care  to  be 
prescribed  in  The  Insurance  Act  requiring  the  general  lines  agent  to 
"advise  those  members  of  the  public  with  whom  he  deals  of  the 
types  and  extent  of  insurance  coverages  available  through  him  in  the 
best  interest  of  the  insured  or  proposed  insured" .  The  Committee 
concludes  that  reference  should  be  made  in  The  Insurance  Act  to  the 
general  duties  of  an  agent,  broker  and  adjuster,  both  to  the  insurer 
and  to  the  insured  public;  that  these  duties  should  be  broadly  defined; 
and  that  they  should  include  the  duty  to  advise  the  public  of  the  types 
of  available  coverages.  The  Committee  emphasizes,  however,  that  in 
the  case  of  agents  or  brokers  the  provisions  in  the  Act  should  not 
override  the  duty  of  care  established  in  common  law  and  the  ability 
of  the  insured  to  recover  damages  as  assessed  by  a  court. 

15.4  The  Committee  recommends  that  intermediate  penalties,  as  well  as 
the  penalty  of  licence  suspension,  be  provided  for  in  the  Act  in  the 
event  that  the  duties  defined  in  the  Act  are  not  met  to  the  satisfaction 
of  the  Superintendent. 

15.5  The  Committee  repeats  its  recommendation  that  the  regulatory  mode 
for  supervising  the  conduct  of  insurance  companies  should  be  the 
monitoring  of  competition.  Together  with  the  review  of  other  guide- 
lines or  regulations  pertaining  to  solvency  and  group  merchandising, 
and  with  the  review  and  updating  of  Part  XVIII  of  the  Act  dealing 
with  unfair  or  deceptive  acts  and  practices,  the  monitoring  of  compe- 
tition as  a  mode  of  regulation  will  place  a  greater  burden  on  the  in- 
surance industry  to  examine  the  conduct  of  its  members  and  make 
improvements  in  the  public  interest. 

15.6  Over  the  last  two  years,  since  its  first  investigations  into  automobile 
insurance,  the  Committee  has  been  watching  with  interest  the  devel- 
opment of  industry  groups  toward  self-responsibility. 

The  Committee  has  recommended  in  this  Report  that  the  in- 
dustry associations  representing  proprietor  agents  and  adjusters 
should  be  given  the  responsibility  of  establishing  qualification  stan- 
dards as  part  of  the  accreditation  for  licencing.  The  Committee  en- 
courages these  same  industry  associations  to  demonstrate  their  ability 
to  establish  and  enforce  a  code  of  conduct  that  will  result  in  a  high 
quality  of  service  to  the  consumer  and  will  justify  the  confidence 
placed  by  the  consumer  in  the   advice  provided  by  the   agent  or 
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broker.  At  the  same  time,  the  Committee  cautions  the  insurance  in- 
dustry against  building  up  accreditation  or  quality  of  service  stan- 
dards as  excessive  barriers  to  the  entry  of  new  industry  participants 
or  as  contributors  to  an  unnecessarily  higher  cost  of  service  in  the  in- 
dustry. 
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PART  VIII 

LOSS  PREVENTION 


CHAPTER  16 
Consumer  Protection:  The  Role  of  Loss  Prevention 


A.  OVERVIEW 

To  this  point,  the  fundamental  concern  of  the  Committee  has  been  the 
ability  of  the  private  insurance  industry  to  carry  on  the  business  of  transfer- 
ring and  distributing  the  cost  of  losses,  with  due  regard  to  the  public  interest. 
The  Committee's  focus  of  concern  corresponds  to  the  historical  develop- 
ment of  the  industry  as  a  mechanism  for  indemnification  after  the  incident  of 
loss.  Only  certain  lines  of  insurance,  such  as  surety  bonds,  boiler  and  ma- 
chinery coverage  and  title  insurance,  have  developed  from  a  loss  preventa- 
tive viewpoint  as  a  prime  consideration. 

The  Committee  wishes  at  this  time  to  turn  its  attention  to  the  broader 
matter  of  consumer  protection.  Protection  is  a  fundamental  need  of  the  con- 
sumer which  can  be  satisfied  through  purchase  of  insurance  or  through  in- 
surance combined  with  loss  prevention.  In  order  to  maximize  consumer  pro- 
tection, the  latter  alternative  appears  to  be  most  effective.  In  effect,  the 
problem  of  losses  can  in  many  instances  be  attacked  more  usefully  by  mea- 
sures that  prevent  the  occurrence  of  events  of  loss  and  their  dislocative  con- 
sequences. 

The  insurance  system,  which  absorbs  a  large  proportion  of  total  losses, 
can  function  more  efficiently  when  combined  with  loss  prevention.  If  mea- 
sures are  taken  to  reduce  the  incidence  of  events  resulting  in  loss  claims,  the 
industry  will  be  able  to  deal  more  effectively  with  the  losses  that  remain  and 
loss  distribution  through  the  insurance  system  will  impose  a  lesser  premium 
burden  on  the  individual  policyholder.  Accordingly,  a  shift  in  emphasis 
from  loss  payment  to  loss  prevention  will  benefit  the  consumer. 

In  broader  terms,  insurance  without  loss  prevention  is  not  a  viable  or 
healthy  approach  toward  coping  with  losses.  Insurance  cannot  redress  all  the 
losses  suffered  as  a  result  of  fire  or  other  peril.  Examples  provided  to  the 
Committee  supporting  this  statement  follow. 

1 .  Property  losses  due  to  fire  were  $157  million  in  Ontario  in  1977,  close  to 
30  percent  of  the  total  in  Canada.  These  loss  figures  are  for  property 
damage  only  and  do  not  include  the  many  additional  costs  of  temporary 
accommodation,  business  interruption  and  so  on.  In  Canada  as  a  whole, 
the  indirect  economic  cost  of  fires  is  estimated  to  be  $2. 1  billion 
annually. 

2.  In  1976  in  this  Province  alone,  55  incidents  of  fire  resulted  in  large  losses 
of  $250,000  or  more.  These  losses  were  disruptive  not  only  to  the  owners 
of  property  but  had  further  indirect  consequences  on  employees,  local 
communities  and  so  on. 
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3.  Estimates  provided  to  the  Committee  indicate  that  of  all  businesses  suf- 
fering a  major  fire  loss  in  the  United  States,  43  percent  never  resume 
operations;  28  percent  fail  within  3  years;  and  only  23  percent  fully  re- 
cover. The  consequences  of  such  disruption  of  business  activity  are 
widespread  and  of  major  concern  within  the  economy. 

4.  In  1976,  1,532  persons  in  Ontario  were  injured  in  fires,  while  265  per- 
sons died.  In  the  same  year,  1,511  persons  died  in  automobile  acci- 
dents. 

5.  Ontario  residents  are  spending  $200  million  annually  on  municipal  fire 
protection  services,  with  much  of  this  expenditure  related  to  fire  suppres- 
sion. 

6.  Vandalism  is  the  cause  of  44%  of  investigated  incendiary  fires  in  On- 
tario; fraud  is  the  cause  of  about  5%.  In  1977,  incendiary  fire  losses  were 
estimated  to  total  $27.5  million  or  17%  of  the  total  property  losses  due  to 
fire.  In  1977  in  Toronto,  323  cases  of  incendiary  fires  occurred  with  a 
dollar  loss  of  about  $3.7  million.  Incendiary  fires  accounted  for  about  1 1 
percent  of  all  Toronto  fires.  Loss  prevention  in  this  area  is  of  particular 
concern  to  ensure  that  the  incidence  of  this  type  of  community  crime 
does  not  become  a  major  burden  in  terms  of  loss  costs. 

7.  Ontario  residents  are  spending  over  $500  million  annually  on  property 
insurance  premiums,  with  a  significant  proportion  related  to  fire  losses. 
This  money  spent  on  risk  aversion  is  not  available  for  other  expendi- 
tures. 

These  are  only  some  of  the  costs  associated  with  property  losses  in 
Ontario — costs  which  are  easily  identified  and  mainly  related  to  incidents  of 
fire.  The  total  cost  of  losses,  even  if  difficult  to  define  in  precise  dollar 
amounts,  is  evidently  of  major  significance  in  economic  terms. 

B.  RESPONSIBILITY  FOR  LOSS  PREVENTION 

In  attempting  to  maximize  consumer  protection,  there  is  a  need  to  de- 
termine the  appropriate  balance  of  responsibility  for  loss  prevention 
among: 

—  individuals  or  businesses; 

—  insurance  companies;  and 

—  public  bodies. 

Many  individuals  and  businesses  are  motivated  to  undertake  their  own 
loss  preventative  measures.  In  the  case  of  individuals,  efforts  at  loss  preven- 
tion include:  good  housekeeping,  home  maintenance  and  even  attention  to 
personal  habits  such  as  smoking;  installation  of  loss  control  systems,  such  as 
burglar  alarms,  smoke  detectors,  fire  extinguishers  and  other  security  de- 
vices; and  attention  to  the  construction  characteristics  of  a  home,  the  electri- 
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cal  and  mechanical  system  in  the  home,  the  location  of  the  home,  and  so 
on. 

However,  it  is  unrealistic  to  assume  that  the  major  onus  for  loss  preven- 
tion can  be  put  on  the  individual  or  business  enterprise,  for  the  following 
reasons: 

—  Individually,  members  of  the  public  may  not  be  able  to  control  or 
eliminate  all  the  hazards  affecting  them; 

—  Individuals  cannot  always  afford  to  engage  in  loss  control  practices 
that  will  be  effective; 

—  Loss  control  is  often  a  highly  technical  service; 

—  The  chance  of  loss  may  appear,  in  some  cases,  to  be  so  remote  that 
the  effort  at  loss  control  may  seem  futile  to  the  homeowner,  tenant 
or  businessman; 

—  In  many  situations,  the  individual  or  business  becomes  the  innocent 
victim  of  circumstances  outside  his  or  its  control. 

The  insurance  industry,  for  the  most  part,  does  not  explicitly  sell  loss 
prevention  services.  Nevertheless,  some  companies  and  brokers,  recogniz- 
ing a  demand  for  kw  protection"  rather  than  insurance  per  se,  provide  exten- 
sive loss  prevention  counselling  and  engineering  services.  The  insurance  in- 
dustry has,  as  well,  expressed  concern  about  increases  in  the  incidence  of 
losses  and  has  recognized  that  it  does  have  responsibilities  in  regard  to  loss 
prevention,  if  only  in  its  own  interests  to  control  the  dollars  paid  out  on  loss 
claims.  It  has  in  any  case  demonstrated  its  commitment  in  this  area  in  a 
number  of  ways  to  be  discussed  below. 

More  directly,  the  insurance  industry  has  reacted  to  measures  that  re- 
duce losses  and  loss  costs  through  the  rates  it  charges.  In  general,  industry 
ratemaking  is  responsive  to  changes  in  total  loss  costs.  In  addition,  the  in- 
surance industry  provides  individual  incentives,  in  the  form  of  lower  rates, 
toward  loss  reduction  in  the  case  of  individually  rated  commercial  risks  and 
in  the  case  of  automobile  insurance,  where  lower  rates  are  charged  for  a 
claims  free  record.  However,  individual  incentives  for  loss  protection  are 
not  provided  in  any  consistent  manner  in  the  personal  lines  of  property  and 
casualty  insurance. 

Governments  have  historically  assumed  extensive  responsibility  in  pro- 
tecting the  public  from  losses.  Examples  of  public  protection  include: 

—  police  and  fire  protection  systems; 

—  fire  and  building  code  standards; 

—  government  control  over  hazardous  substances; 

—  zoning  bylaws  that  prohibit  an  accumulation  of  hazards; 

—  government  participation  in  other  public  safety  measures,  such  as 
inspections. 

16.1   The  Committee  concludes  that  the  major  burden  of  responsibility  in 
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providing  consumer  protection  through  loss  prevention  falls  on  public 
measures.  In  many  instances,  community  action  and  public  safety  reg- 
ulations are  the  most  effective  means  of  controlling  the  incidence  of 
loss.  The  Committee  emphasizes  the  importance  of  and  the  need  for 
efficient  and  effective  loss  prevention  and  protection  services  provided 
by  the  public  sector. 

16.2  At  the  same  time,  the  Committee  reminds  the  insurance  industry  of  its 
responsibility  to  contribute  to  public  efforts  at  loss  prevention.  The 
Committee  feels  that  the  insurance  industry  should  take  on  a  greater 
cooperative  role  in  loss  prevention  than  it  does  at  present. 

16.3  In  addition,  the  Committee  encourages  the  insurance  industry  to  de- 
velop and  sell  loss  prevention  services  wherever  it  can  identify  a  de- 
mand for  "protection' '  rather  than  for  claims  settlement  alone. 

16.4  The  Committee  also  urges  the  insurance  industry  to  be  more  innova- 
tive and  responsive  in  its  ratemaking,  so  as  to  provide  more  premium 
incentives  for  loss  reduction,  particularly  in  residential  lines. 

C.  SPECIFIC  ACTIVITIES 

At  the  present  time,  government  activity  is  combined  with  industry 
initiatives  to  increase  consumer  protection  in  a  number  of  areas,  including: 

1 .  Fire  protection  and  suppression, 

2.  Investigation  of  losses, 

3.  Loss  control  through  hazard  identification: 

—  pre-loss  inspection, 

—  implementation  of  loss  control  systems, 

—  collection  of  data  on  losses, 

4.  Safety  standards  and  government  inspections, 

5.  Other  areas  of  loss  prevention: 

—  research  and  development  into  product  and  safety  standards, 

—  training  of  personnel  in  loss  prevention  and  control, 

—  education  of  the  public. 

The  Committee  comments  in  the  remainder  of  this  chapter  on  the  de- 
gree of  emphasis  it  feels  should  be  placed  on  government  responsibility  in 
the  above  areas  and  the  desirability  of  insurance  industry  contributions  to 
improve  loss  prevention. 

1.  Fire  Protection  and  Suppression 

The  Ontario  Fire  Marshall  reports  that  fire  losses  in  the  last  five  years 
in  this  Province  have  been  growing  in  dollar  terms  in  the  range  of  5  to  10 
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percent  per  year,  to  a  total  value  of  $157  million  in  1977,  as  shown  in  the 
Table  below. 


Number 

Total  Fire 

Fire  Loss 

Fire 

Year 

of  Fires 

Loss  ($  Million) 

per  Capita 

Deaths 

1973 

24.721 

$114.8 

SI4.67 

212 

1974 

24,367 

128.9 

15.93 

281 

1975 

23,913 

131.6 

15.99 

277 

1976 

23,109 

143.1 

17.60 

265 

1977 

24,610 

156.7 

18.61 
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The  upward  trend,  although  steady,  is  not  dramatic,  particularly  when  con- 
sideration is  given  to  the  trend  in  inflation. 

Responsibility  for  fire  protection,  suppression  and  investigation  is  dis- 
persed among  three  levels  of  government.  Primary  responsibility  for  fire 
protection  as  a  public  service  is  assigned  to  the  Province,  but  is,  for  the  most 
part,  delegated  to  the  municipalities.  There  are  no  uniform  criteria  for  fire 
protection  services  among  municipalities.  The  quality  of  services  depends  to 
a  large  extent  on  municipal  financial  support  for  such  projects  as  adequate 
firefighting  equipment,  an  adequate  water  distribution  system  and  location 
of  firehalls  within  a  quick  reaction  distance  from  most  properties.  It  is  evi- 
dent from  the  dispersion  of  responsibility  and  funding  of  fire  services  among 
municipalities  that  the  quality  and  effectiveness  of  local  fire  departments 
varies  substantially  throughout  the  Province. 

Pre-fire  loss  protection  services  also  fall  within  the  scope  of  municipal 
fire  departments.  However,  pre-fire  activities,  such  as  a  systematic  pro- 
gramme of  fire  inspections,  appear  to  be  regarded  as  less  critical  than  fire 
suppression. 

The  Office  of  the  Ontario  Fire  Marshal  provides  coordination  of  fire 
services  in  the  areas  of  fire  investigations,  training  and  advisory  functions, 
technical  and  consulting  services  and  the  Ontario  Fire  Incident  Statistical  re- 
porting system.  The  advisory  function  of  the  O.F.M.  is  directed  mainly  to 
volunteer  fire  departments.  The  Ontario  Fire  Marshal  also  coordinates  the 
activities  of  the  Ontario  Fire  College  for  the  training  of  municipal  fire  fight- 
ing personnel. 

Insurance  companies  take  account  of  the  level  of  fire  protection  ser- 
vices in  a  municipality  in  determining  the  cost  of  property  insurance  cover- 
age. A  grading  of  municipalities  is  performed,  on  behalf  of  the  Insurance 
Bureau  of  Canada,  by  the  Public  Fire  Protection  Survey  Services  Division  of 
the  Insurers1  Advisory  Organization.  Inspectors  gather  information  and  pre- 
pare reports  on  the  fire-fighting  and  fire  prevention  facilities  in  a  municipal- 
ity, investigating  in  addition  to  the  fire  department,  the  water  system,  the 
fire  alarm  system,  the  fire  protection  codes  and  the  building  codes  in  a  mu- 
nicipality. The  findings  of  P.F.P.S.S.  inspectors  are  made  available  to  the 
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municipality  in  the  form  of  recommendations  for  improvements  of  public 
fire  protection  facilities.  Insurance  industry  inspectors  also  assist  municipal 
fire  departments  by  providing  technical  advice,  education  and  training  semi- 
nars and  demonstrations. 

16.5  In  general,  the  Committee  sees  an  array  of  efforts  at  all  levels  of  gov- 
ernment to  cope  with  the  fire  threat  to  property  and  life.  The  delega- 
tion of  major  responsibility  to  the  municipalities  has  resulted  in  dis- 
parities in  firefighting  service  with  a  resulting  differentiation  in 
insurance  rates.  The  Committee  emphasizes  the  need  for  greater  coor- 
dination in  the  provision  and  upgrading  of  fire  abatement  services  in 
municipalities  across  the  Province  and  urges  the  provincial  govern- 
ment to  devote  more  study  to  this  matter. 

2.  Investigation  of  Losses 

Organizations  Involved  in  Investigation 

Numerous  participants  are  involved  in  the  loss  investigation  process, 
with  interest  in  somewhat  differing  aspects  of  the  loss.  The  insurance  in- 
dustry routinely  carries  out  an  investigation  of  losses  as  part  of  its  claims  set- 
tlement process.  The  insurance  adjuster  collects  information  on  the  cause  of 
loss  as  well  as  determining  the  amount  of  damages.  In  the  case  of  fire  losses, 
municipal  fire  departments,  assisted  on  occasion  by  the  Office  of  the  On- 
tario Fire  Marshal,  conduct  an  investigation  into  the  cause  of  each  fire 
loss. 

Municipal  fire  departments,  the  Ontario  Fire  Marshal,  police  depart- 
ments, and  The  Insurance  Crime  Prevention  Bureaux'  investigators  also  in- 
vestigate losses  for  reasons  related  to  control  of  crime-related  losses.  Arson, 
motor  vehicle  theft,  vandalism  and  burglary  are  examples  of  incidents  of 
crime-related  losses. 

The  Ontario  Fire  Marshal,  in  particular,  is  assigned  the  responsibility 
of  detecting  whether  a  fire  or  explosion  has  been  caused  by  malicious  or 
criminal  activities,  in  order  to  effect  criminal  charges  that  will  act  as  a  deter- 
rent to  further  crime-related  losses.  The  Ontario  Fire  Marshal  also  investi- 
gates fatalities,  large  loss  fires,  gaseous  explosions  as  well  as  fires  of  a  sus- 
picious nature. 

The  Ontario  Fire  Marshal  reports  that  arson  fires,  defined  as  incendiary 
or  set  fires,  have  been  taking  on  an  increasing  share  of  fire  losses  in  this 
Province.  Investigated  incendiary  fires  numbered  1,233  in  1977  and  ac- 
counted for  $27.5  million  or  17  percent  of  the  value  of  fire  losses  compared 
to  $21.5  million  or  15  percent  of  the  total  in  1976.  It  is  reported  that,  on  an 
all  Canada  basis,  the  share  is  larger — or  about  30  percent  of  the  losses  from 
all  fires  across  Canada. 

Vandalism  is  the  primary  cause  of  investigated  incendiary  fires,  ac- 
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counting  for  about  44  percent  of  the  total  arson  fires.  Arson  for  purposes  of 
insurance  fraud  represents  only  about  5  percent  of  total  set  fires  and  is  not 
therefore  a  dominant  factor  in  the  cause  of  fires.  Other  causes  of  set  fires  in 
1977  included  fires  to  conceal  crime,  for  revenge  for  some  presumed  wrong, 
by  people  with  mental  disorders  and  about  12  percent  caused  by  unknown 
persons. 

The  Committee  is  informed  that  arson  is  becoming  a  major  concern  to 
insurers,  who  are  disturbed  by  indications  of  possible  rapid  growth  in  the 
arson  rate  occurring  during  the  next  decade.  Arson  is  a  community  crime 
which  reflects  various  social  and  economic  problems  and  hence  is  best  tack- 
led by  community  measures  aimed  at  preventing  such  fires.  Further  mea- 
sures include  arson  investigation  and  detection  and  the  Committee  is  in- 
formed of  increased  efforts  in  this  regard  to  be  undertaken  by  the  Ontario 
Fire  Marshal  in  close  cooperation  with  local  police  and  fire  departments. 

16.6  The  Committee  recognizes  arson  as  a  disturbing,  although  not  yet 
dominant  factor,  in  increasing  insurance  costs.  The  Committee  is  most 
concerned  by  recent  evidence  of  the  growing  seriousness  of  this  crime, 
largely  as  linked  with  vandalism. 

The  Committee  concludes  that  the  seriousness  of  arson  must  be 
recognized  in  appropriate  penalties  commensurate  with  the  extent  of 
damages  suffered  by  the  community  and  that  the  necessary  public  re- 
sources be  devoted  to  the  investigation  of  arson  fires  and  the  apprehen- 
sion of  those  persons  who  set  these  fires. 

The  Insurance  Crime  Prevention  Bureaux 

The  insurance  industry  supplements  public  activities  in  keeping  crime- 
related  losses  under  control  through  its  support  of  The  Insurance  Crime  Pre- 
vention Bureaux  (I.C.P.B.).  This  non-profit  organization  provides  services 
in  the  detection,  investigation  and  prosecution  of  insurance  and  insurance- 
related  crime. 

The  bureaux' s  main  activities  involve  investigations  of  suspected 
crimes  and  are  of  two  types: 

—  discovery  and  prosecution  of  persons  fraudulently  collecting  insur- 
ance money;  and 

—  identification  and  prosecution  of  persons  who  commit  crimes,  such 
as  theft,  in  which  insurance  loss  is  the  result.  In  regard  to  theft,  the 
I.C.P.B.  reports  that  the  dollar  loss  due  to  break-ins  and  major 
thefts  over  a  two  year  period  in  Toronto  is  estimated  at  $52  million 
and  the  total  value  of  goods  recovered  at  only  $2  million. 

The  activities  of  the  I.C.P.B.  are  carried  out  under  two  branches:  the 
Fire  Underwriters'  Investigation  Bureau  (F.U.I.B.),  which  concentrates  on 
crime  arising  out  of  fire  losses,  and  the  Canadian  Automobile  Theft  Bureau 
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(C.A.T.B.),  which  is  concerned  primarily  in  Ontario  and  Quebec  with  or- 
ganized theft  of  vehicles  for  resale  or  parts  stripping  as  well  as  with  individ- 
ual thefts  and  motor  vehicle  burnings. 

The  I.C.P.B.  indicates  that,  during  the  years  1972  to  1977,  it  investi- 
gated 344  claims  in  Ontario  where  fraud  was  suspected,  claims  were  denied, 
dropped,  compromised  or  are  still  in  litigation.  In  1977,  104  such  cases 
were  investigated  in  Ontario,  with  the  insurance  at  risk  amounting  to  $10.9 
million. 

An  ancillary  activity  of  the  Bureaux  is  the  provision  of  an  index  on 
property  losses  that  includes  a  record  of  claims  submitted  by  individuals 
across  Canada.  Member  insurance  companies  use  the  index  for  underwriting 
purposes  to  identify  claimants  with  a  record  of  frequent  claims.  Other  ancil- 
liary  activities  include  provision  of  counselling  services  and  training  pro- 
grammes for  insurance,  fire  investigation  and  law  enforcement  personnel 
and,  additionally,  surveillance  and  other  protective  measures  in  cooperation 
with  the  appropriate  authorities  to  prevent  or  discourage  criminal  activities. 

16.7  The  investigation  activities  of  the  Insurance  Crime  Prevention 
Bureaux  appear  to  be  a  worthwhile  and  effective  industry  initiative 
toward  reducing  the  incidence  of  crime-related  claims  in  the  insurance 
system.  It  is  apparent  to  the  committee  that  the  mere  fact  of  the  exis- 
tence of  I.C.P.B.  likely  acts  as  a  deterrent  to  certain  types  of  insurance 
crime.  The  I.C.P.B.  carry  out  an  investigative  role  which  is  more  de- 
tailed in  time  or  expertise  than  can  be  undertaken  by  publicly  funded 
fire  and  crime  investigation  services.  In  carrying  out  this  role,  the 
Committee  emphasizes  that  the  I.C.P.B.  must  continue  to  cooperate 
fully  and  coordinate  its  activities  with  the  appropriate  fire  and  police 
investigative  authorities. 

3.  Loss  Control  Through  Hazard  Identification 

Pre-loss  inspection,  implementation  of  loss  control  measures  and  col- 
lection of  data  on  causes  of  loss  are  three  areas  of  loss  control  activity  which 
are  interrelated  in  that  they  are  concerned  with  some  aspects  of  hazard  iden- 
tification. Furthermore,  they  have  the  potential  to  influence  the  ratemaking 
process  to  reflect  more  accurately  differences  in  hazard.  The  Committee 
finds  that  this  potential  is  not  well  developed  in  certain  insurance  lines,  par- 
ticularly in  residential  lines,  as  is  described  below. 

Pre-loss  Inspection 

A  direct  approach  to  loss  control  is  that  of  routine  inspections  of  risks, 
accompanied  by  a  report  recommending  improvements  that  will  reduce  haz- 
ards. Pre-loss  inspection  activities  are  at  present  carried  out  by  private  in- 
surers for  their  own  policyholders;  by  the  Insurers'  Advisory  Organization 
in  regard  to  the  commercial,  industrial  and  institutional  risks  insured  by 
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member  companies;  by  municipal  fire  departments  as  part  of  their  fire  pre- 
vention service;  and  by  municipal  building  inspectors  in  correspondence 
with  local  building  codes  and  bylaws. 

Greater  attention  is  paid  to  commercial  risks  in  the  conduct  of  pre-loss 
inspections.  Inspection  activity  regarding  residential  risks  is  limited;  for  ex- 
ample, some  fire  departments  conduct  door-to-door  campaigns,  but  they 
have  no  authority  either  to  gain  entry  for  inspection  or  to  enforce  improve- 
ments when  deficiencies  are  identified. 

Pre-loss  inspection  of  residential  property  is  not  generally  carried  out 
by  the  insurance  industry.  Even  when  inspections  are  carried  out  they  are 
usually  for  the  purpose  of  determining  the  class  of  risk  into  which  the  prop- 
erty falls  and  not  to  identify  potential  hazardous  conditions.  In  practice,  pre- 
loss  inspection  of  residential  risks  by  the  insurance  industry  is  of  little  direct 
economic  benefit  to  either  the  insurer  or  insured.  The  cost  of  conducting  an 
inspection  cannot  be  justified  by  the  insurer  in  terms  of  the  premium  volume 
obtained  on  habitational  risks.  From  the  viewpoint  of  the  consumer,  the  de- 
mand for  inspections  is  limited  by  the  fact  that  hazard  differences  discovered 
in  the  course  of  an  inspection  are  not  recognized  in  personal  lines  ratemak- 
ing  and  will  generally  not  be  recognized  by  a  premium  differential. 

In  contrast,  in  most  commercial  lines,  hazard  features  are  recognized 
and  incorporated  in  the  rating  of  many  risks.  The  insurance  industry  rou- 
tinely inspects  most  commercial  risks  in  order  to  collect  the  underwriting  in- 
formation required  to  rate  these  risks  on  the  basis  of  their  individual  hazards. 
The  Insurers'  Advisory  Organization,  as  part  of  its  services  to  its  members, 
engages  in  individual  risk  inspection  of  commercial  properties  and  in  this 
process  identifies  conditions  which  may  cause  injury,  loss  of  life  or  damage 
to  property.  Inspection  services  are  being  broadened  to  include  liability  and 
crime  hazards. 

16.8  The  inspection  of  residential  properties  does  not  appear  to  be  a  cost- 
effective  measure  for  the  insurance  industry  to  undertake,  although 
savings  could  be  achieved  in  the  insurance  system  through  a  general 
reduction  in  home  hazards.  Accordingly,  it  is  the  Committee's  view 
that  greater  responsibility  for  risk  inspection  should  fall  on  the  munici- 
pal fire  department,  as  part  of  increased  emphasis  on  public  fire  pre- 
vention. The  Committee  makes  the  recommendation  to  municipal  fire 
departments  that  door-to-door  inspection  campaigns  be  given  a  higher 
priority  by  the  local  fire  departments,  as  educational  efforts  which 
alert  residents  to  fire  hazards  and  the  need  for  their  reduction. 

Implementation  of  Loss  Control  Measures 

The  insurance  industry,  to  varying  degrees  depending  on  the  type  of 
risk  or  the  type  of  insurer,  encourages  implementation  of  loss  control  mea- 
sures, such  as  sprinkler  system  installations,  among  commercial  property 
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risks.  However,  the  Committee  earlier  expressed  its  concern  that  the  com- 
mercial property  lines  rating  system  which  applies  credits  and  debits  related 
to  hazards  requires  improvement,  particularly  in  regard  to  the  statistical  jus- 
tification of  the  various  credits  and  debits  applied  to  hazard  differences. 

Little  is  done  in  regard  to  incentives  for  implementation  of  loss  control 
measures  on  residential  properties.  The  Committee's  view  is  that  more 
should  be  done,  first,  in  identifying  factors  that  have  a  potential  bearing  on 
loss  control  and,  second,  in  undertaking  to  track  loss  experience  related  to 
these  factors  to  determine  whether  rate  differences  can  be  justified  statisti- 
cally. 

16.9  The  Committee  encourages  the  insurance  industry  to  explore  ways  of 
providing  incentive  for  individuals  to  undertake  loss  prevention  in  re- 
gard to  their  personal  property.  Specific  attention  should  be  given  to 
the  applicability  of  providing  industry-wide  discounts  for  installation 
of  loss  prevention  or  protection  systems  which  may  include  smoke  de- 
tectors, anti-burglary  devices,  home  fire  extinguishers  and  other  com- 
mon precautionary  devices. 

As  detailed  in  Chapter  1  1  of  this  Report,  potential  risk  reduction 
factors  would  necessarily  have  to  be  included  in  statistical  plans  for 
collecting  loss  experience  data  in  order  to  demonstrate  their  validity  as 
rating  factors. 

Collection  of  Data  on  Causes  of  Loss 

Collection  of  data  on  causes  of  loss  is  essential  to  the  insurance  in- 
dustry in  its  ability  to  underwrite  risks  profitably  and  equitably.  It  is  further 
essential  to  the  industry  as  the  basis  for  determining  what  factors  affect  loss, 
how  losses  can  be  controlled,  and  hence  the  validity  of  encouraging  loss 
control  through  premium  incentives.  These  matters  have  all  been  the  subject 
of  the  Committee's  discussion  in  various  sections  of  this  Report. 

The  collection  of  data  by  the  insurance  industry  on  the  causes  of  loss  is 
also  of  potential  value  outside  the  insurance  system  as  an  input  into  public 
efforts  at  reducing  loss.  In  fact,  the  insurance  industry  is  the  only  source  of 
information  regarding  certain  kinds  of  losses.  In  some  cases,  analyses  of 
these  data  may  be  socially  useful;  for  example,  in  assisting  the  government 
to  set  and  enforce  safety  standards.  In  regard  to  fire  statistics,  it  is  recog- 
nized that  there  is  a  need  for  better  data  on  fire  losses  to  assist  in  the  devel- 
opment of  better  building  and  product  standards  that  are  based  not  simply  on 
historical  judgment  but  on  sound  data.  In  regard  to  liability  losses,  there  is  in 
general  little  public  information,  outside  of  reported  court  cases,  detailing 
the  costs  of  liability  claim  settlements  by  type  of  accident  or  type  of  dam- 
ages incurred. 

16.10  The  Committee  encourages  the  insurance  industry  to  generate  and 
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analyze  more  and  better  data  on  detailed  causes  of  loss.  These  data 
are  essential  to  a  more  accurate  ratemaking  process  and  may  be  use- 
ful sources  of  information  to  public  bodies  and  to  the  business  com- 
munity. The  Committee  also  encourages  the  insurance  industry  to 
participate  in  providing  data  to  public  statistical  programmes  regard- 
ing fire  and  non-fire  losses.  A  greater  coordination  of  data  resources 
between  the  insurance  industry  and  public  bodies  should  be  devel- 
oped to  assist  in  a  better  pooling  of  information  on  the  causes  of  loss. 
The  Committee  concludes  that  the  initiative  in  making  public,  infor- 
mation on  the  causes  of  loss  should  fall  on  the  insurance  industry. 

4.  Safety  Standards  and  Government  Inspection 

A  special  area  of  loss  control  activity  is  that  of  government  inspections 
in  enforcing  safety  standards  in  regard  to  a  number  of  products  and  opera- 
tions, including  boilers  and  pressure  vessels,  elevating  devices  and  amuse- 
ments to  name  only  a  few.  As  an  alternative  to  government  inspection,  cer- 
tain safety  standards  could  be  enforced  by  placing  the  responsibility  for 
inspection  in  the  hands  of  the  insurance  industry,  by  making  some  form  of 
insurance  and  inspection  for  these  products  and  operations  compulsory. 

This  latter  approach  to  safety  standards  was  the  subject  of  discussion  by 
the  Committee  with  representatives  of  insurance  companies  who  offer  boiler 
and  machinery  coverage  and  with  representatives  of  the  Ministry  of  Con- 
sumer and  Commercial  Affairs  under  whose  jurisdiction  fall  government  in- 
spections of  boilers  and  pressure  vessels.  To  meet  the  requirements  of  the 
Boiler  and  Pressure  Vessels  Act,  the  Pressure  Vessels  Branch  of  the  Min- 
istry carries  out  inspections  on  both  new  boilers  under  fabrication  and, 
periodically,  on  pressure  vessels  in  operation.  Thirty-eight  inspectors  are 
employed  by  the  Branch,  with  25  involved  in  inspection  at  the  point  of  man- 
ufacture of  new  equipment. 

In  regard  to  periodic  inspections,  records  within  the  Branch  show  that 
at  February  28,  1978,  2,994  periodic  inspections  were  overdue,  while  some 
pressure  vessels  have  not  been  inspected  for  several  years.  The  Boiler  and 
Pressure  Vessels  Act  requires  annual  inspection  or  inspection  at  periodic  in- 
tervals as  prescribed  in  regulations.  In  further  examination  by  the  Provincial 
Auditor,  it  was  found  that  in  some  cases  as  many  as  seven  annual  inspec- 
tions were  outstanding  for  a  pressure  vessel  rather  than  the  one  overdue  in- 
spection indicated  by  a  computer  record.  Information  provided  to  the  Com- 
mittee indicated  that  the  backlog  of  inspections  is  the  direct  result  of  an 
increasing  workload  in  the  Pressure  Vessels  Branch  and  a  demonstrated 
need  for  an  increase  in  personnel. 

Of  the  major  proposals  which  have  been  considered  by  the  Minister  to 
alleviate  this  problem,  two  affect  the  insurance  industry: 

1 .   It  has  been  proposed  that  the  inspections  performed  during  manufacture 
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be  carried  out  by  qualified  inspectors  employed  by  an  insurance  company 
and  not  by  government.  At  present  all  inspections  on  vessels  under  fabri- 
cation are  carried  out  by  the  government. 

2.  It  has  been  proposed  further  that  all  periodic  inspections  be  carried  out  by 
insurance  companies.  At  the  present  time,  80-85  percent  of  pressure  ves- 
sels installed  in  this  Province  are  insured  under  boiler  and  machinery 
coverage  and  hence  inspected  by  insurance  companies.  Fifteen  percent  of 
known  operating  boilers  and  pressure  vessels  are  inspected  by  the  Pres- 
sure Vessels  Branch.  Ontario's  record  of  avoidance  of  accidents  is 
extremely  good  under  this  shared  system  of  inspections. 

In  considering  the  present  inspection  situation  and  the  alternative  of  in- 
surance industry  inspections,  the  Ministry  has,  during  the  course  of  the 
Committee's  studies,  announced  its  decision  to  continue  inspections  on  new 
and  operating  vessels  at  a  cost  of  about  $1.5  million  a  year.  The  government 
hopes  to  recover  the  cost  of  inspections  on  newly  fabricated  boilers  and 
pressure  vessels  from  manufacturers. 

The  Committee's  emphasis  of  concern  in  its  review  of  this  matter  is 
directed  at  operating  boilers  and  pressure  vessels  in  this  Province;  the  pre- 
cautions taken  to  avoid  accident;  and  the  necessity  of  providing  financial 
protection  to  third  parties  who  might  incur  injury  or  damages  in  the  event  of 
an  accident.  While  it  is  estimated  that  80  to  85  percent  of  pressure  vessels 
are  insured  under  boiler  and  machinery  coverage  and  hence  inspected  by  in- 
surance inspectors,  liability  coverage  is  often  not  provided  under  the  boiler 
and  machinery  policy,  although  it  may  be  carried  under  an  organization's 
general  liability  coverage. 

Compulsory  boiler  and  machinery  insurance,  including  liability  cover- 
age as  a  component,  has  been  suggested  as  a  means  of  providing  protection 
to  third  parties  and,  at  the  same  time,  effecting  implementation  of  safety 
standards  through  insurance  company  inspection  and  rejection  of  poorly 
maintained  or  substandard  risks.  Those  vessels  found  to  be  substandard 
would  not  be  allowed  to  operate  without  insurance. 

16.1  1  The  Committee  has  reviewed  a  special  area  of  loss  control  activity, 
that  being  the  inspection  of  boilers  and  pressure  vessels  under  man- 
ufacture and  in  use  in  this  Province.  The  Committee  concludes,  in  re- 
gard to  periodic  inspections,  that  it  would  not  be  appropriate  for  the 
government  to  discontinue  its  service  of  period  inspections  of  those 
boilers  and  pressure  vessels  which  are  not  insured.  If  inspections,  and 
consequently  public  safety  standards,  were  to  become  the  responsi- 
bility solely  of  the  insurance  industry,  the  Committee  is  concerned 
about  the  willingness  of  insurance  companies  to  conduct  routine  in- 
spections on  the  smaller  boiler  and  pressure  vessel  installations  in  the 
more  remote  parts  of  the  Province. 
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16.12  Likewise,  the  Committee  regards  continuing  government  inspection 
on  manufacturers'  premises  as  an  essential  aspect  of  public  safety. 
The  cost  of  such  inspection  should,  however,  be  borne  by  the  manu- 
facturer and  hence  there  is  the  need  for  development  of  fee  schedules 
to  reflect  the  full  costs  of  inspection.  The  Committee  sees  no  advan- 
tage in  shifting  inspections  to  the  insurance  industry  if  fee  schedules 
and  personnel  requirements  in  the  Ministry  are  appropriately  re- 
vised. 

16.13  The  Committee  is  nevertheless  concerned  about  the  backlog  of  in- 
spections to  be  performed  by  the  government  inspection  service  and 
wonders  whether  there  may  also  be  a  backlog  of  inspections  by  the 
insurance  industry  among  insured  boiler  and  machinery  installations. 
There  is  an  urgent  need,  likely  at  both  levels,  to  make  the  inspection 
process  more  efficient  and  timely.  The  Committee  lends  its  support 
to  the  Ministry's  intention  to  study  ways  of  improving  the  govern- 
ment inspection  service. 

16.14  In  regard  to  compulsory  liability  insurance  on  boilers  and  pressure 
vessels,  the  Committee  finds  that  liability  for  explosion  or  malfunc- 
tion of  a  pressure  vessel  is  normally  covered  under  an  organization's 
general  liability  policy.  Accordingly,  the  Committee  believes  that 
greater  emphasis  should  be  placed  on  the  availability  and  purchase  of 
general  liability  coverage,  at  adequate  limits  of  coverage  and  for  a 
wide  breadth  of  accident  situations,  including  the  explosion  or  mal- 
functioning of  boilers  and  pressure  vessels.  The  Committee  does  not 
see  the  need  at  the  present  time  for  compulsory  insurance  on  boilers 
and  pressure  vessels. 

5.  Other  Areas  of  Loss  Prevention 

The  Committee  has  had  the  opportunity  to  examine  a  number  of  other 
activities  which  contribute  to  loss  prevention  and  control,  among  which  are 
the  following. 

—  research  and  development  into  products  and  safety  standards; 

—  training  of  personnel  in  loss  prevention  and  control  and; 

—  education  of  the  public. 

The  Committee  comments  briefly  on  these  activities  below. 

Research  and  Development  into  Product  And  Safety  Standards 

At  the  present  time,  research  into  product  and  safety  standards  is  car- 
ried out  by  various  government  and  industry  organizations  including  the  Na- 
tional Research  Council,  the  Underwriters'  Laboratories  of  Canada,  the  Ca- 
nadian  Standards  Association,   the  Insurers'    Advisory  Organization,  the 
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Factory  Mutual  System,  the  Canadian  Industrial  Risks  Insurers  and  various 
consumer  associations.  These  organizations  fall  into  three  main  groups: 
public  supported  bodies  concerned  about  general  safety  standards;  private 
non-profit  organizations  working  on  behalf  of  manufacturers  of  products 
that  must  meet  safety  standards;  and  insurer-supported  organizations  doing 
research  on  behalf  of  policyholders. 

The  Committee  regards  the  development  of  product  safety  standards  as 
an  important  loss  prevention  activity,  which,  in  many  instances,  is  largely  a 
matter  of  public  responsibility.  The  efforts  of  private  organizations  and  of 
the  insurance  industry  in  this  activity  are  nevertheless  meaningful  and  neces- 
sary contributions  to  the  reduction  of  hazards  in  businesses,  private  homes 
and  public  areas. 

16. 15  In  further  areas  of  loss  control,  the  Committee  encourages  the  insur- 
ance industry  in  its  continuing  research  into  safety  standards  and  loss 
prevention  and  in  expansion  into  new  areas  of  research,  such  as  those 
related  to  crime  and  liability  losses. 

Training  of  Personnel  in  Loss  Prevention  and  Control 

The  insurance  industry,  to  its  credit,  currently  assists  businesses  and 
public  bodies  in  training  personnel  in  loss  prevention  and  control  through 
the  Insurers'  Advisory  Organization's  School  of  Loss  Control  Technology, 
through  the  Insurance  Crime  Prevention  Bureaux'  talks  and  lectures  given  at 
the  Ontario  Fire  College  and  Ontario  Police  College,  and  through  the  facili- 
ties of  the  Factory  Mutual  System  and  the  Industrial  Risks  Insurers  in  the 
United  States. 

16. 16  It  is  apparent  to  the  Committee  that  the  increasing  complexity  of  ma- 
terials, hazards  and  construction  necessitates  better,  more  sophisti- 
cated training  of  personnel  in  loss  prevention  and  control.  The  insur- 
ance industry  should  assume  more  explicit  responsibility  in  this  area, 
by  developing  loss  prevention  expertise  internally  in  the  industry  and 
by  assisting  businesses  and  public  bodies  in  learning  to  work  towards 
loss  prevention.  Continuing  and  wider  support  should  be  given  by  in- 
dividual insurance  companies  to  the  activities  of  the  Insurers'  Advi- 
sory Organization  and  the  Insurance  Crime  Prevention  Bureaux  in 
carrying  out  the  training  function. 

Education  of  the  Public 

16.17  Education  of  the  public  in  loss  prevention  is  a  key  area  of  loss  control 
activity  for  both  the  insurance  industry  and  government.  After  due 
consideration,  the  Committee  has  concluded  that  the  education  of  the 
public  regarding  standards  of  care,  maintenance  and  hazardous 
habits,  such  as  smoking  or  drinking  and  driving,  is  a  matter  primarily 
of  public  responsibility. 
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The  Committee  nevertheless  considers  it  to  be  in  the  insurance 
industry's  own  self-interest,  as  well  as  the  industry's  responsibility  as 
good  corporate  citizens,  to  undertake  initiatives  to  educate  the  public 
in  loss  prevention.  The  insurance  industry  should  find  it  in  its  own  in- 
terest to  "sell"  education  in  loss  prevention  to  its  larger  commercial 
accounts  as  an  integral  service,  in  the  same  way  it  now  "sells" 
claims  settlement.  Application  of  this  concept  at  the  individual  level 
should  also  be  explored. 

In  regard  to  the  education  of  the  general  public,  the  Committee 
also  considers  that  the  responsibilities  of  agents  and  brokers  to  advise 
their  clients  on  coverage  needs  should  encompass  some  measure  of 
counselling  on  the  topic  of  loss  prevention,  if  only  to  remind  clients 
of  basic  safety  precautions. 

Need  for  Coordination 

In  regard  to  the  foregoing  matters  discussed  in  this  section,  the  Com- 
mittee has  been  made  aware  of  widespread  efforts  by  insurance  industry  or- 
ganizations in  various  areas  of  loss  prevention.  These  efforts  are  valuable 
and,  at  the  same  time,  costly.  Accordingly,  the  Committee  is  concerned 
about  the  possibility  of  duplication  of  effort  in  some  areas  and  gaps  in  other 
areas. 

In  particular,  in  those  areas  involving  public  bodies,  such  as  the  Office 
of  the  Superintendent,  the  Office  of  the  Ontario  Fire  Marshal,  municipal 
building  inspection  departments,  fire  and  police  departments  and  so  on,  the 
Committee  stresses  the  need  for  a  review  of  the  separate  organizations  un- 
dertaking loss  prevention  activities  to  see  if  there  is  a  need  for  coordina- 
tion. 

16.18  In  reviewing  the  various  government  and  insurance  industry  activi- 
ties in  loss  prevention,  the  Committee  is  led  to  question  whether  there 
is  a  need  for  coordination.  The  Committee  suggests  that  a  start  in  this 
direction  be  taken  by  a  review  carried  out  by  the  Superintendent  and 
the  Ontario  Fire  Marshal,  in  regard  to  the  research,  training,  public 
education  and,  additionally,  collection  of  data  on  fire  losses,  to  deter- 
mine the  need  for  coordination  of  government  and  insurance  industry 
activities  in  these  areas  of  loss  prevention  and  control. 
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PART  IX 

OTHER  MATTERS 


CHAPTER  17 
Other  Matters 


A.  INTRODUCTION 

A  number  of  specific  matters  requiring  separate  consideration  were 
brought  to  the  Committee's  attention  during  its  hearings  and  are  dealt  with 
in  this  Part  of  the  Report.  Included  as  topics  in  this  Part  are  arbitration  in 
claims  disputes,  liability  insurance  concerns,  the  surety  bond  market  and 
comments  on  marine  insurance  lines.  The  Committee  attaches  considerable 
importance  to  these  matters  despite  their  grouping  in  this  Part  of  the 
Report. 

B.  ARBITRATION  IN  CLAIMS  DISPUTES 

The  claimant  who  is  in  dispute  with  an  insurer  has  three  main  alterna- 
tive courses  of  action:  accept  the  ruling  of  the  insurer,  go  to  court,  or  pro- 
ceed to  arbitration.  The  first  alternative  will  likely  leave  the  claimant  dissat- 
isfied while  the  second  may  involve  considerable  time  and  money  and  may 
be  avoided  by  the  claimant  on  the  premise  that  the  insurance  company  has 
greater  resources  to  employ  in  court  cases.  At  the  present  time,  the  third  al- 
ternative of  arbitration  is  little  used  in  insurance  matters. 

In  the  event  of  disagreement  over  the  value  of  a  loss,  Section  122  of  the 
Act,  pertaining  to  the  statutory  conditions  of  fire  insurance  contracts,  pro- 
vides that  either  party  can  demand  on  appraisal.  Section  102  outlines  the 
procedure  for  appraisal.  It  also  provides  for  appointment  of  an  "umpire" 
who  arbitrates  any  differences  between  the  appraisers  chosen  to  settle  the 
valuation  dispute.  There  is,  therefore,  in  the  case  of  disputes  over  the  value 
of  fire  insurance  claims,  provision  in  The  Insurance  Act  for  a  process  of  re- 
solving disputes. 

Some  insurers  have  voluntarily  drawn  to  the  attention  of  their  policy- 
holders their  right  to  appeal  to  an  independent  arbitrator  when  they  have  a 
legitimate  complaint  over  the  valuation  or  other  aspects  of  a  claim.  They 
have  moreover  agreed  to  bear  all  reasonable  fees  and  costs.  Fees  chargeable 
are  outlined  in  regulation  made  under  the  Ontario  Arbitration  Act.  One  in- 
surance company  has  gone  further  and  formally  introduced  an  independent 
arbitration  agreement  for  its  personal  lines  in  order  to  satisfy  the  claimant 
that  an  independent,  objective  consideration  has  been  given  to  his  claim  by  a 
qualified  arbitrator. 

In  a  submission  before  the  Committee,  the  Superintendent  of  Insurance 
endorsed  a  further  proposal  by  the  Arbitrators  Institute  of  Canada,  Inc.,  to 
extend  arbitration  to  all  insureds  for  all  types  of  disputes,  as  an  alternative  to 
unsatisfactory  claims  settlement  or  court  action.  It  has  been  suggested  by  the 
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Arbitrators  Institute  that  the  arbitration  process  be  made  available  for  all 
variety  of  general  insurance  claims  disputes  including  certain  third-party 
cases  and  commercial  claims  and  that  it  would  be  appropriate  to  use  the  term 
' 'arbitrator' '  instead  of  kW umpire' '  in  valuation  disputes  and  also  to  refer  to 
the  process  of  deciding  between  representations  from  appraisers  as  an  '  "arbi- 
tration1 \ 

17. 1  The  Committee  recommends  that  greater  emphasis  be  placed  on  arbi- 
tration of  disputes  in  the  insurance  system.  Accordingly,  The  Insur- 
ance Act  should  provide  for  a  process  of  independent  arbitration,  ac- 
cording to  conditions  set  out  in  The  Arbitration  Act.  The  process  of 
arbitration  should  be  made  available  to  all  insureds  in  the  matter  of  dis- 
putes regarding  all  general  insurance  contracts,  and  not  be  restricted  to 
the  fire  insurance  contract. 

17.2  The  Committee  recommends  that  the  costs  of  arbitration  be  borne 
jointly  by  the  insured  and  insurer,  on  a  proportional  basis  to  be  decided 
by  the  arbitrator.  The  Committee  expects  that,  in  most  instances,  the 
costs  of  arbitration  will  be  shared  equally  by  both  parties,  unless  there 
is  an  overriding  reason  which  indicates  that  the  demands  of  one  party 
were  unreasonable  and  hence  that  party  should  bear  a  greater  share  of 
the  arbitration  cost.  The  Committee  also  expects  that  each  party  will 
bear  its  own  costs  beyond  those  of  the  arbitration  process. 

17.3  To  effect  the  recommendations  regarding  arbitration,  the  Committee 
recommends  that  Section  102  of  The  Insurance  Act,  referring  to  the 
procedure  for  appraisals,  be  broadened  to  provide  for  arbitration  in  all 
contract-related  matters,  including  but  not  restricted  to  appraisal.  In 
the  case  of  disputes  requiring  appraisals,  the  appointment  of  an  k  'arbi- 
trator' '  should  be  substituted  for  the  current  wording  of  appointment  of 
an  "umpire". 

17.4  The  Committee  further  recommends  that  the  right  to  arbitration  be 
brought  to  the  consumer's  attention  by  incorporating  reference  to  arbi- 
tration in  the  statutory  conditions  which  are  part  of  every  fire  insurance 
contract  and  every  automobile  insurance  contract  in  force  in  Ontario. 
In  addition,  reference  to  the  arbitration  process  should  be  included  in 
communication  with  the  consumer,  on  the  application  form  and  on  the 
explanatory  brochure  or  pamphlet  material  attached  to  every  policy,  as 
proposed  by  the  Committee  earlier  in  this  Report. 

C.  LIABILITY  INSURANCE 

The  matter  of  civil  liability  poses  a  particular  demand  for  insurance  that 
merits  separate  consideration.  There  are  two  basic  issues  involved: 

—  the  frequency  and  cost  of  liability  loss  settlements,  and 

—  the  need  for  a  mandatory  requirement  that  insurance  or  a  recognized 
form  of  self-insurance  be  in  force  to  protect  third  parties. 
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1.  Frequency  and  Cost  of  Loss  Settlement 

There  is  ample  evidence  to  indicate  that  the  frequency  and  cost  of  lia- 
bility settlements  is  rising  in  Ontario,  in  the  areas  of  automobile  liability, 
professional  liability  and  products  liability,  to  name  only  the  most  obvious 
examples.  Increases  in  the  frequency  of  civil  liability  claims  may  be  related 
to  a  greater  exposure  to  liability  situations,  for  example  due  to  greater  traffic 
density  or  to  rapid  growth  in  professions  without  sufficient  attention  to  com- 
petence. Increases  in  frequency  are  likely  also  related  to  more  assertive  con- 
sumers, a  growing  awareness  by  consumers  that  insurance  coverage  is  nor- 
mally available  to  cover  claims  and  possibly  greater  aggression  on  the  part 
of  the  legal  profession.  Increases  in  the  cost  of  liability  settlements  are  likely 
affected  by  the  size  of  judicial  awards,  by  the  greater  demands  of  claimants 
and  by  the  growing  legal  and  adjusting  costs  associated  with  claims  settle- 
ment. 

Most  significant  to  the  future  frequency  of  liability  claims  would  be 
changes  in  the  legislated  definitions  of  responsibility,  for  example,  as  a  re- 
sult of  introduction  of  strict  product  liability  as  applied  in  Western  Europe 
and  in  some  U.S.  jurisdictions.  This  topic  is  currently  under  study  by  the 
Ontario  Law  Reform  Commission.  In  addition,  proposals  to  extend  the  right 
of  class  actions  to  new  situations  could  result  in  both  a  greater  frequency  of 
liability  claims  and  increased  costs  in  the  insurance  system  as  a  result  of  lia- 
bility settlements. 

In  its  Reports  on  automobile  insurance,  the  Committee  examined  in 
considerable  detail  the  issues  and  costs  associated  with  liability  settlements 
arising  out  of  automobile  accidents.  The  Committee  considers  it  to  be  appro- 
priate and  necessary  to  reiterate  certain  of  its  conclusions  and  recommenda- 
tions from  its  first  two  Reports  in  the  context  of  all  liability  situations  as  they 
affect  the  general  insurance  industry  as  a  whole. 

17.5  The  Committee  regards  the  payment  of  present  and  future  damages  on 
a  periodic  or  instalment  basis  to  be  a  more  appropriate  means  of  com- 
pensation for  most  cases  of  bodily  injury  than  lump  sum  payments  as 
made  under  the  present  system  of  compensation.  Secondly,  the  Com- 
mittee regards  as  desirable  that  insurers  keep  open  their  files  on  bodily 
injury  claims  to  permit  adjustments  of  payments  as  warranted  by 
changes  in  the  medical  condition  of  the  injured  person.  The  intention 
of  the  Committee  in  these  recommendations  is  to  draw  increased  atten- 
tion to  the  matter  of  rehabilitation. 

17.6  The  Committee  in  its  Second  Report  stated  that  it  was  impressed  with 
the  opportunity  presented  by  the  no-fault  system  of  compensation  to 
establish  a  first-party  settlement  process  that  provides  for  direct  ac- 
countability of  the  insurer  to  his  own  policyholder  in  the  matter  of 
claims.  The  Committee  is  further  impressed  with  the  direct  compensa- 
tion agreement  undertaken  by  insurance  companies  in  the  Province  of 
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Quebec  for  settlement  of  third-party  vehicle  damage  claims  by  the 
first-party  insurer. 

The  Committee  urges  the  insurance  industry  in  Ontario  to  exam- 
ine the  application  of  the  latter  concept  in  the  field  of  automobile  in- 
surance and  in  other  liability  areas.  In  bodily  injury  situations  in  par- 
ticular, this  approach  would  mean  that  an  insurer  providing  personal 
liability  coverage  to  an  individual  or  homeowner  would  make  payment 
to  his  insured  and  then  endeavour  to  collect  damages  from  the  insurer 
of  the  negligent  party.  This  measure  is  an  intermediate  step  in  the  di- 
rection of  no-fault  compensation,  as  recommended  by  the  Committee 
for  implementation  in  the  automobile  insurance  system. 

17.7  The  Committee  considered  in  the  Second  Report  the  question  of  non- 
economic  loss  payments  and  their  contribution  to  the  cost  of  liability 
settlements.  The  Committee's  proposal  for  a  no-fault  system  of  auto- 
mobile compensation  recognized  the  expectation  by  the  public  that 
some  compensation  for  non-economic  losses  such  as  pain  and  suffer- 
ing should  be  made  available  but  recommended  that  there  be  limits 
placed  on  the  amount  recoverable. 

For  "extraordinary"  loss  claims,  the  Committee  considered 
$100,000  to  be  a  reasonable  maximum  for  compensation,  as  suggested 
by  recent  decisions  of  the  Supreme  Court  of  Canada  which  apply  to 
both  automobile  and  other  injury  cases.  The  Committee  supports  the 
principle  of  a  limit  to  pain  and  suffering  awards  in  all  liability  situa- 
tions and  sees  specific  application  of  this  principle  in  product  liability 
situations. 

17.8  In  the  Second  Report,  the  Committee  addressed  recommendations  on 
the  matter  of  legal  costs  to  the  Law  Society  of  Upper  Canada  regard- 
ing: 

—  vigilance  against  use  of  contingency  fees; 

—  adequate  and  full  disclosure  by  lawyers  of  their  estimated  fees  to 
the  client; 

—  the  need  for  monitoring  of  legal  costs. 

The  Committee  repeats  again  its  concerns  regarding  the  use  of 
contingency  fees  as  an  incentive  toward  frivolous  claims  and  as  a  mea- 
sure that  is  likely  to  add  to  the  legal  cost  of  liability  settlements.  These 
concerns  would  be  particularly  apparent  should  the  right  to  class  ac- 
tions be  extended  in  the  future  to  new  situations.  In  the  Committee's 
opinion,  other  means  of  facilitating  access  to  legal  advice  and  to  the 
courts  are  available  without  the  need  for  contingency  fees. 

2.  Mandatory  Requirements  for  Insurance 

The  Committee  examined  in  considerable  depth  the  need  for  insurance 
to  cover  third-party  liability  in  automobile  accident  situations.  It  concluded 
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the  need  for  compulsory  liability  insurance  to  provide  protection  to  the  vehi- 
cle owner  and  his  family.  It  furthermore  concluded  that  self-insurance  was 
inappropriate  even  in  the  case  of  commercial  enterprises  with  sufficient  fi- 
nancial assets  to  pay  damages  to  third  parties.  The  Committee's  conclusion 
regarding  compulsory  liability  coverage  for  motor  vehicle  owners  placed  a 
requirement  on  the  private  insurance  industry  to  guarantee  availability  of 
this  coverage  to  all  motor  vehicle  owners. 

In  turning  to  other  areas  of  civil  liability,  two  basic  questions  are  appar- 
ent to  the  Committee: 

—  Should  protection  for  third  parties  be  a  mandatory  requirement  for  doing 
business  or  for  pursuing  certain  activities,  such  as  owning  a  home,  pilot- 
ing an  aircraft,  owning  a  motorboat  and  so  on? 

—  If  public  protection  is  to  come  through  a  mandatory  insurance  require- 
ment, is  there  sufficient  certainty  as  to  the  ability  or  willingness  of  pri- 
vate insurance  markets  to  provide  coverage  to  all  those  persons  or  busi- 
nesses requiring  it? 

No  thorough  assessment  has  been  made  by  the  Committee  outside  the 
field  of  automobile  insurance  regarding  the  public  need  for  mandatory  liabil- 
ity insurance.  In  the  case  of  bodily  injury,  this  issue  will  likely  arise  again  as 
ancillary  to  the  Committee's  later  studies  into  accident  and  sickness  insur- 
ance. The  Committee  wishes,  however,  in  this  Report  to  address  two  spe- 
cific areas  where  the  public  would  appear  to  benefit  from  some  form  of  man- 
datory liability  coverage. 

Aircraft  and  Other  Transportation 

One  area  to  be  considered  in  regard  to  the  need  for  compulsory  liability 
coverage  relates  to  the  operation  of  aircraft  and  to  certain  to-be-specified 
classes  of  marine  craft.  The  Committee  views  these  and  other  non-automo- 
bile forms  of  transportation  as  creating  substantial  risk  exposure  to  passen- 
gers and  to  various  third  parties  who  might  be  damaged  by  improperly 
operated  or  improperly  certified  air  or  marine-craft  or  other  vehicles.  There 
is  at  present  no  mandatory  requirement  for  liability  coverage  to  protect  third 
parties  in  these  situations. 

17.9  The  Committee  recommends  that  the  Superintendent  and  the  Minister 
consider  the  public  need  for  requiring,  as  a  start,  that  all  aircraft 
operating  in  Ontario  carry  public  liability  and  passenger  hazard  insur- 
ance at  least  up  to  the  limit  mandatory  for  automobile  liability,  pre- 
sently $100,000.  Liability  coverage  in  such  situations  should  not  be 
breached  by  improper  operation  or  condition  of  the  aircraft. 

Similarly,  consideration  should  be  given  to  the  need  for  manda- 
tory liability  coverage  in  regard  to  other  modes  of  transportation  not 
included  in  the  automobile  category. 
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Professional  Liability 

In  the  case  of  professional  liability  situations,  the  Committee  has  been 
informed  of  the  problems  of  various  professional  groups  in  obtaining  errors 
and  omissions  insurance  from  private  insurance  markets.  At  the  same  time 
many  professional  groups  have  experienced  significant  jumps  in  claims  fre- 
quency as  consumers  have  become  more  ready  to  carry  through  complaints 
against  alleged  incompetence  or  poor  service  into  claims  for  damages. 

There  are  two  matters  at  issue  in  considering  the  public  need  for  man- 
datory liability  coverage  for  professionals: 

—  The  first  is  the  availability  of  funds  for  the  settlement  of  claims  for  dam- 
ages, and 

—  The  second  is  the  effect  that  a  mandatory  insurance  requirement  may 
have  on  the  profession's  self-regulation  policies  and  activities  regarding 
policing  of  competence  and  conduct. 

The  Committee  considers  it  necessary  that  assurance  be  extended  to  the 
public  that  protection  is  available  against  the  negligence,  misconduct  or  in- 
competence of  persons  licenced  as  professionals  in  this  Province.  This  as- 
surance can  be  provided  either  in  the  form  of  insurance  obtained  from  pri- 
vate insurance  markets  or  by  participation  of  the  professional  in  a  group 
self-insurance  plan.  In  the  latter  case,  the  Committee  believes,  as  previously 
stated  in  Chapter  12,  that  the  Superintendent  should  have  the  authority  under 
The  Insurance  Act  to  investigate,  set  up  guidelines  and  report  on  the  activi- 
ties of  any  self-insurance  mechanism  providing  funds  for  the  payment  of  lia- 
bility claims. 

17. 10  The  Committee  recommends  that  all  those  persons  licenced  to  prac- 
tice as  professionals  in  this  Province  and  acting  on  behalf  of  the  pub- 
lic be  required  to  show  proof  of  errors  and  omissions  insurance  or 
proof  of  membership  in  a  self-insurance  mechanism  which  is  regis- 
tered with  the  Office  of  the  Superintendent  for  the  provision  of  liabil- 
ity coverage. 

Included  as  professions  to  which  this  recommendation  pertains  are 
those  which  fall  under  the  following  statutes: 

1.  The  Architects  Act, 

2.  The  Law  Society  Act, 

3.  The  Notaries  Act, 

4.  The  Professional  Engineers  Act, 

5.  The  Public  Accountancy  Act,  and 

6.  The  Medical  Act. 

Those  members  of  these  professions  who  are  employed  by  organizations  or 
firms  outside  the  profession  and  who  do  not  act  on  behalf  of  the  public  might 
be  considered  to  be  exempt  from  the  insurance  requirement.  This  may  be  a 
matter  for  the  profession  to  determine. 
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It  is  evident  that  a  mandatory  insurance  or  group  self-insurance  require- 
ment calls  for  coverage  being  extended  to  all  professionals  in  public  prac- 
tice, including  those  who  may  not  normally  be  able  to  obtain  coverage  from 
the  private  insurance  market.  This  places  an  onus  on  the  private  insurance 
industry  to  guarantee  the  availability  of  errors  and  omissions  coverage 
where  the  alternative  of  self-insurance  is  not  available  or  is  not  chosen  by 
the  professional.  Similarly,  the  requirement  of  guaranteeing  availability  to 
all  members  of  the  profession  must  also  be  assumed  by  the  self-insurance 
programme.  Neither  the  private  insurer  nor  the  self-insurance  organization 
should  become  a  'wco-licensor"  by  selective  rejection  of  risks. 

The  cost  of  coverage  for  those  professionals  most  subject  to  claims  will 
be  passed  on  to  the  general  membership  of  the  profession.  This  may  act  as 
an  incentive  for  the  profession  to  undertake  more  effective  self-regulation 
policies  regarding  competence  and  conduct,  to  monitor  claims  experience, 
to  identify  those  members  with  a  disproportionate  percentage  of  claims  and 
to  develop  loss  control  programmes  of  an  educational  nature.  Such  measures 
are  clearly  of  public  benefit  as  well  as  of  benefit  to  the  members  of  the  pro- 
fession through  reduction  in  their  liability  insurance  costs. 

The  choice  to  self-insure  under  a  group  plan  should  be  one  made  by  the 
professional  group  and  not  one  forced  on  the  profession  by  lack  of  availabil- 
ity of  errors  and  omissions  coverage. 

17.11  The  insurance  industry  should  undertake  to  make  available  errors  and 
omissions  coverage  to  professionals  at  the  true  cost  of  this  coverage 
based  on  experience  in  this  Province.  Accordingly,  the  insurance  in- 
dustry should  undertake  to  make  improvements  in  its  statistical  data 
base  and  underwriting  procedures  to  service  the  market  for  errors  and 
omissions  coverage  more  completely  and  effectively  than  at  present 
or  in  the  past. 

The  Committee  notes  that  consideration  of  the  requirement  for  liability 
insurance  for  professional  groups  is  being  addressed  by  the  Professional 
Organizations  Committee,  a  ministerial  committee  of  the  Ministry  of  the  At- 
torney General  of  Ontario  formed  to  make  recommendations  on  a  variety  of 
issues  related  to  professional  regulation. 

17.12  The  Committee  encourages  the  insurance  industry  to  participate  in 
the  public  discussions  of  the  Professional  Organizations  Committee 
regarding  the  availability  of  errors  and  omissions  coverage  for  pro- 
fessionals and  the  problems  associated  with  its  provision. 

D.  SURETY  BONDS 

1 .  The  Nature  of  Surety  Bonds 

Surety  bonds  are  a  guarantee  form  of  insurance  which  offer  protection 
to  a  third  party  and  not  to  the  applicant  for  bond  coverage.  Surety  bonds  can 
take  many  forms,  but  the  most  common  type  of  surety  bond  is  the  contract 
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fulfillment  guarantee  in  the  construction  industry.  The  contract  bond  issued 
to  contractors  is  the  subject  of  the  Committee's  consideration  in  this  Part  of 
the  Report  as  a  result  of  the  representations  brought  to  the  Committee  re- 
garding difficulties  in  obtaining  bonds  by  the  Ontario  General  Contractors 
Association  and  the  Mechanical  Contractors  Association  of  Ontario. 

A  contract  bond  guarantees  that  a  construction  project  will  be  com- 
pleted. If  it  is  determined  that  the  "bonded"  firm  cannot  complete  the  work 
under  contract,  the  surety  company  completes  the  project  for  the  owners. 
The  surety  company  has  the  right  to  collect  back  from  the  contractor  all 
funds  expended  to  complete  the  project.  The  resolution  of  any  disputes  over 
the  funds  spent  on  completion  is  then  decided  through  the  courts. 

As  the  surety  is  able  to  look  to  the  contractor  for  reimbursement  of 
losses  incurred,  the  rate  charged  by  the  surety  is  based  on  the  expense  and 
overhead  to  the  surety  company  plus  a  margin  for  profit,  but  does  not  con- 
tain a  provision  for  loss  to  the  extent  that  is  built  into  the  normal  insurance 
premium.  For  this  reason  the  premium  rate  for  a  surety  bond  does  not  nor- 
mally vary  over  time,  except  to  reflect  rising  expense  costs  or  extensive  de- 
faults by  contractors  who  are  unable  to  reimburse  the  surety  company  for  ex- 
penditures to  complete  a  project.  This  latter  situation  is  avoided  by  restricted 
writing  of  surety  bonds. 

The  surety  bond  traditionally  has  acted  to  protect  the  owner  of  a  bond. 
It  therefore  identifies  itself  with  the  financial  interests  of  the  owner  and  his 
interest  in  seeing  that  a  project  is  completed.  The  owner  is  generally  not 
concerned  about  the  lack  of  availability  in  the  surety  bond  market,  unless 
this  lack  of  availability  substantially  restricts  competition  to  ' 'high-bid' ' 
contractors. 

From  the  point  of  view  of  the  surety  company,  it  is  essential  that  losses 
be  minimized  by  underwriting  bonds  only  for  contractors  who  are  in  a  posi- 
tion to  carry  out  their  contracts.  Therefore  surety  bonding  is  essentially  a 
risk  selection  or  pre-qualification  process,  rather  than  an  insurance 
process. 

On  the  other  side,  the  contractor  initially  tends  to  view  the  premium  for 
a  bond  as  similar  to  a  premium  for  homeowner's  insurance  and,  therefore, 
may  become  angered  when  he  is  refused  a  bond.  He  then  sees  the  bond  as  a 
1 'licencing"  requirement  designed  to  restrict  his  access  to  certain  construc- 
tion business  or  bar  him  from  certain  jobs.  The  contractor's  main  concern  is 
with  availability,  whereas  traditional  insurance  solutions  to  availability  are 
not  applicable  in  the  surety  bond  situation. 

2.  Current  Problems  Regarding  Surety  Bonding  in  the  Ontario 
Construction  Industry 

Witnesses  before  the  Committee  pointed  to  the  following  problems  ap- 
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parent  with  the  use  and  availability  of  surety  bonds  in  the  Ontario  construc- 
tion market: 

—  Increasing  difficulty  is  said  to  be  experienced  in  the  construction  industry 
in  obtaining  bonding,  by  both  large,  well  funded  contractors  and  smaller, 
financially  weaker  contractors.  The  current  uncertain  economic  situation 
in  Canada  is  said  to  have  heightened  the  scrutiny  by  surety  companies  of 
bond  applicants'  business  and  led  to  a  greater  incidence  of  refusal  of 
bonds.  Furthermore,  poor  underwriting  experience  in  the  United  States  is 
said  to  have  created  restrictions  in  Canadian  markets  as  many  surety 
companies  in  this  country  are  owned  by  U.S.  surety  firms  and  influenced 
by  their  underwriting  experience  outside  Canada. 

—  Concern  has  been  expressed  that  the  insurance  industry  has  not  been  suf- 
ficiently responsive  to  the  needs  of  the  small  contractor.  Servicing  the 
small  contractor  on  occasional  contracts  may  not  generate  enough  in- 
come to  motivate  surety  industry  interest. 

—  Surety  companies  ask  for  indemnity  agreements  and  personal  guarantees 
or  other  pledges  of  personal  property  from  principals  of  contracting 
firms.  This  practice  is  of  concern  to  many  contractors. 

—  Surety  companies  do  not  disclose  their  bonding  criteria  and  seldom  dis- 
close the  reason  why  a  bond  may  have  been  refused. 

—  The  surety  industry  is  accused  of  not  being  sufficiently  responsive  to  the 
peculiarities  of  the  construction  industry.  For  example,  it  is  suggested 
that  the  working  capital  requirements  used  as  criteria  for  bonding  are  in- 
appropriate or  restrictive  as  many  contractors  are  able  to  operate  with  a 
small  working  capital  base. 

—  The  surety  industry  is  also  accused  of  being  inflexible  in  the  bonding 
process.  As  an  alternative  to  rigid  initial  criteria  for  bonding,  it  has  been 
suggested  that  the  surety  industry  monitor  construction  projects.  When 
project  problems  are  spotted,  monitoring  might  be  supplemented  by  re- 
strictions placed  on  asset  transfer,  shareholder  payout  and  the  like,  to  en- 
sure the  successful  completion  of  the  project  by  the  contractor. 

—  There  appears  to  be  a  lack  of  understanding  of  what  bonds  are  by  archi- 
tects, engineers  and  the  buyers  of  construction. 

The  Committee  views  the  surety  industry  as  providing  a  number  of  ser- 
vices to  the  construction  industry  rather  than  insurance  in  the  ordinary  sense: 
these  services  include  pre-qualification  of  contractors  and  completion  of  a 
contract  in  the  event  of  default  by  a  contractor.  The  Committee's  impression 
is  that  the  industry  places  perhaps  too  great  an  emphasis  on  the  former 
aspect  of  service  and  too  little  emphasis  on  the  latter.  It  has  been  pointed  out 
to  the  Committee  that  the  surety  industry  is  sometimes  slow  in  taking  over 
the  responsibility  to  complete  a  project  but  may  be  too  conscientious  in  re- 
jecting bonding  applications  from  the  small  contractors. 
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3.  Directions  for  Improvement 

It  is  not  the  Committee's  view  that  the  surety  industry  should  be  asked 
to  absorb  the  problems  of  the  construction  market  place  into  the  existing  sys- 
tem of  suretyship.  However,  it  is  apparent  to  the  Committee  that  the  exis- 
tence and  unquestioning  application  of  the  surety  bonding  process  contrib- 
utes to  problems  of  competition  and  entry  into  the  construction  trade.  The 
expectation  by  owners  that  the  contractors  they  hire  must  obtain  a  surety 
company  as  a  co-signer  on  all  contracts,  places  the  surety  industry  in  the 
position  of  receiving  applications  for  bonding  from  a  wider  universe  of  can- 
didates than  they  can  service  while  adhering  to  the  surety  principle  of  kino 
losses" . 

This  owner  expectation  leads  to  a  market  gap  wherein  some  portion  of 
the  applicants  for  bonds  are  refused  bonding.  The  size  and  nature  of  this  gap 
determines  whether  alternatives  to  bonding  by  the  surety  industry  must  be 
developed  to  provide  access  to  construction  jobs  for  applicants. 

It  is  the  Committee's  impression  that  the  time  may  already  have  been 
reached  when  it  is  necessary  to  search  for  alternatives  to  the  surety  bonding 
process,  unless  the  surety  industry  is  able  to  develop  means  to  serve  a  wider 
range  of  applicants  for  bonds  as  well  as  keep  up  with  owner's  require- 
ments. 

The  Committee  has  considered  several  suggestions  brought  before  it  by 
witnesses  on  ways  to  improve  the  provision  of  surety  bonds  as  contract  guar- 
antees in  the  construction  market.  The  suggestions  and  the  Committee's 
conclusions  which  follow  below  require  considerable  study  as  there  are  no 
simple  solutions  to  a  problem  that  requires  innovative  thinking  and  new  ap- 
proaches. 

17.13  The  Committee  sees  the  opportunity  for  the  surety  industry  to  be- 
come more  responsive  to  the  situation  of  contractors,  as  well  as  to 
that  of  owners,  by: 

—  Defining  clear  criteria  by  which  contractors  will  be  judged  in  ap- 
plying for  a  bond; 

—  Developing  within  the  surety  industry  a  better  understanding  of 
local  construction  markets  to  ensure  that  the  criteria  for  bonding 
are  flexible  in  that  they  respond  to  local  construction  trade  condi- 
tions; 

—  Setting  up  a  more  permanent  association  between  the  surety  and 
the  small  contractor.  The  contractor  who  does  not  often  apply  for 
a  bond  could  maintain  this  association  by  payment  of  a  retainer 
fee  to  the  surety; 

-  Developing  k 'umbrella"  bonds  to  reduce  the  proliferation  and  du- 
plication of  bonds  issued  to  the  various  contractors  working  on 
the  same  construction  job. 
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The  Committee  encourages  the  surety  industry  to  adopt  these  ap- 
proaches to  the  bonding  process  as  part  of  a  greater  effort  which  must  be 
directed  by  the  industry  in  the  immediate  future  to  service  a  wider  range  of 
bonding  applicants.  It  is  the  Committee's  view  that  if  the  surety  industry 
fails  to  serve  this  wider  market,  other  forms  of  contract  guarantees  will  in 
time  be  developed  in  the  construction  field  to  the  detriment  of  the  surety 
business. 

17. 14  At  the  same  time,  the  Committee  sees  the  need  within  the  construc- 
tion industry  to  review  the  bonding  process.  Owners,  architects,  con- 
tractors and  others  must  recognize  the  need  to  cooperate  in  develop- 
ing alternatives  to  bonding  or  finding  ways  to  ease  bonding 
requirements.  While  it  is  unlikely  and  unrealistic  for  municipalities 
or  other  public  bodies  to  dispense  with  the  requirements  of  low  bid 
contracting  supported  by  a  bond  in  tenders  on  publicly  funded  proj- 
ects, other  alternatives  may  be  of  benefit  to  both  owners  and  contrac- 
tors in  the  private  construction  industry. 

17.15  The  Committee  also  sees  the  opportunity  for  contractors  to  provide 
guarantees  to  owners  through  a  self-bonding  mechanism.  Any  review 
of  the  bonding  process  should  include  discussion  of  the  acceptability 
to  owners  of  a  self-bonding  system,  wherein  contractors  group  to- 
gether to  provide  for  guarantees  on  completion  of  contracts.  The  Su- 
perintendent is  encouraged  to  take  a  participatory  role  in  reviewing 
any  proposals  for  self-insurance  as  well  as  ensuring  that  no  regulatory 
impediments  are  placed  in  the  way  of  self-insurance. 

E.  SPECIALTY  LINES— MARINE 

Marine  insurance  contracts  are  covered  by  The  Marine  Insurance  Act. 
This  Act  provides  a  code  of  principles  with  respect  to  the  business  of  marine 
insurance  and  reflects  to  some  extent  the  strongly  international  nature  of  this 
class  of  business.  The  Superintendent  administers  matters  pertinent  to  this 
Act. 

The  Committee  has  not  engaged  in  a  thorough  review  of  the  marine  in- 
surance industry  but  has  relied  on  the  detailed  study  of  industry  characteris- 
tics published  in  April  1978  by  the  Canadian  Transport  Commission  under 
the  title,  The  Marine  Insurance  Industry  in  Canada. 

The  Committee  notes  that  marine  insurance  is  not  subject  to  many  of 
the  statutory,  solvency  and  taxation  provisions  applied  to  other  classes  of 
general  insurance.  The  Canadian  Transport  Commission  study  points  out 
that: 

Wkthe  Canadian  marine  insurance  activities  of  the  branch  offices  of 
foreign-incorporated  insurance  companies  are  unregulated  at  the  fed- 
eral level.  Technically,  the  marine  insurance  operations  of  Canadian- 
incorporated  companies  are  also  unregulated  by  the  Federal  Depart- 
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ment  of  Insurance,  however,  as  marine  business  is  not  separated  from 
other  classes  of  insurance,  it  generally  conforms  to  the  provisions  of 
the  Canadian  and  British  Insurance  Companies  Act.  In  addition,  while 
Canadian-incorporated  insurance  companies  are  subject  to  the  Income 
Tax  Act  with  respect  to  their  marine  earnings  in  Canada,  the  marine 
earnings  of  foreign-incorporated  companies  are  tax  exempt.  Marine  in- 
surance effected  outside  Canada  with  unlicenced  companies  is  also  ex- 
empted from  the  excise  tax  normally  payable  on  the  amount  of  pre- 
miums written.  At  the  provincial  level,  it  appears  that  essentially  only 
the  formality  of  licencing  is  required,  except  in  the  provinces  of  Que- 
bec and  Alberta  where  marine  insurance  is  subject  to  the  general  appli- 
cation of  the  provincial  Insurance  Acts.  In  addition,  the  provincial  pre- 
mium tax  levied  on  other  classes  of  property  and  casualty  insurance  in 
all  provinces  does  not  apply  to  marine  insurance." 

16  The  Committee  requests  the  Superintendent  to  review  The  Marine  In- 
surance Act  to  ensure  that  the  principles  of  industry  responsibility 
and  government  responsibility  developed  by  the  Committee  in  regard 
to  The  Insurance  Act  be  applied  where  relevant  to  marine  insurance 
contracts. 

Specifically,  the  Superintendent  should  direct  his  attention  to 
the  necessity  and  advisability  of  subjecting  marine  insurance  to  the 
general  application  of  The  Insurance  Act  in  this  Province. 
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PARTX 

SUMMARY  OF  CONCLUSIONS  AND  RECOMMENDATIONS 


CHAPTER  18 
Summary  of  Conclusions  and  Recommendations 


The  following  is  a  summary  of  the  conclusions  and  recommendations 
that  the  Committee  has  reached,  as  set  out  in  this  Report.  Part  I  and  Part  II, 
which  provide  necessary  background  information  to  the  Committee's  more 
specific  considerations  in  the  remainder  of  the  Report,  are  not  summarized 
here. 

PART  III:  OBSERVATIONS  ON  THE  GENERAL  INSURANCE 
SYSTEM 

Chapter  7 — The  General  Insurance  Industry  and  Government 
Supervision 

7. 1  The  Committee  concludes  unanimously  that  there  is  a  continuing  need 
for  a  government  presence  in  the  general  insurance  industry.  Govern- 
ment supervision  of  the  insurance  system  is  necessary  to  protect  the 
public  interest  both  because  of  the  nature  of  the  risk  environment  af- 
fecting the  public  and  because  of  the  essential  yet  intangible  nature  of 
the  insurance  product  itself. 

7.2  Three  key  guidelines  should  define  the  nature  of  the  government's 
presence: 

a)  The  government  presence  in  the  insurance  industry  should  devote 
explicit  attention  to  the  consumer's  needs. 

b)  The  government  presence  should  not  unduly  burden  the  private  in- 
surance industry  by  over-regulation. 

c)  The  private  insurance  industry  must  demonstrate  its  commitment  to 
providing  protection  against  risks  at  a  reasonable  price  to  all  citi- 
zens of  the  Province  of  Ontario. 

7.3  In  identifying  the  need  for  a  rationalization  of  the  government's  pres- 
ence in  monitoring  and  fostering  industry  efforts  to  serve  the  public  in- 
terest, it  is  not  the  intent  of  the  Committee  that  the  process  of  rational- 
ization should  entail  any  immediate  restructuring  of  the  Office  of  the 
Superintendent.  Rather,  the  Committee's  recommendations  in  regard 
to  the  Office  should  be  considered  in  the  context  of  refining  the  joint 
efforts  of  the  industry  and  the  Superintendent's  Office  with  the  intent 
that  there  would  be  no  additional  expenditure  of  public  funds  and  no 
additional  staff  requirements. 

7.4  The  Committee  concludes  that  new  directions  toward  satisfying  the 
public  that  their  interests  are  being  met,  must  be  formally  recognized 
in  insurance  regulation  in  the  Province  of  Ontario.  In  this  regard,  the 
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Committee  has  considered  a  regulatory  system  which  would  monitor 
the  effectiveness  of  competition  in  insurance  markets  and,  in  the  Sec- 
ond Report,  found  this  system  to  be  the  form  of  automobile  insurance 
regulation  best  suited  to  the  present  market  conditions  in  the  Province 
in  Ontario.  As  a  method  of  regulation,  it  relies  on  the  existence  of  a 
competitive  market  as  the  best  means  of  ensuring  an  insurance  system 
that  serves  the  public  interest.  It  requires  that  the  market  place  be  mon- 
itored on  a  formal,  ongoing  basis  to  ensure  that  it  retains  its  competi- 
tive characteristics. 

7.5  The  Committee  concludes  that  the  monitoring  of  the  effectiveness  of 
competition  is  equally  applicable  and  appropriate  as  a  regulatory  mode 
in  other  than  automobile  fields  of  general  insurance. 

7.6  The  Committee  recommends  that  the  Superintendent  develop  and  im- 
plement in  Ontario  a  formal  system  of  monitoring  the  effectiveness  of 
competition  to  include  both  the  automobile  and  the  property  and  casu- 
alty sectors  of  the  general  insurance  industry. 

7.7  The  Committee  suggests  that  the  monitoring  system  developed  by  the 
National  Association  of  Insurance  Commissioners  in  the  United  States 
provides  a  suitable  starting  point  for  development  of  a  monitoring  sys- 
tem suited  to  the  market  environment  in  the  Province  of  Ontario. 

Specifically,  the  Committee  encourages  the  Superintendent  to 
implement  a  formal  data  gathering  and  reporting  system  correspond- 
ing to  the  following  tests  and  indicators: 

1 .  Performance  Indicators 

—  General  insurance  profitability,  by  line  for  all  lines,  country- 
wide. 

—  Comparison  of  inter-industry  rates  of  return. 

—  Operating  profit  by  line  of  general  insurance  for  Ontario. 

—  Variation  in  rates. 

—  Independence  in  pricing. 

—  Price  changes  per  company  per  year. 

2.  Structural  Indicators: 

—  Concentration  ratios  by  line. 

—  Market  share  ranking  by  line. 

—  Entries  and  exits. 

3.  Conduct  Tests 

7.8  The  Committee  recommends  that  the  Superintendent  submit  an  annual 
report  to  the  Legislature  and  public  in  Ontario,  which  is  to  include  a 
review  of  the  competitive  indicators  monitored  by  his  Office  and  com- 
mentary on  the  analyses  related  to  the  statistical  information. 
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7.9  The  Committee  recommends  that  amendments,  where  necessary  or 
appropriate,  be  made  to  The  Insurance  Act  to  provide  the  Superintend- 
ent of  Insurance  with  the  authority  to  request  such  information  and  to 
publish  such  data  and  analyses  as  are  needed  for  the  system  of  moni- 
toring the  effectiveness  of  competition. 

7.10  The  Committee  suggests  that  the  Superintendent  and  the  Ministry  of 
Consumer  and  Commercial  Relations  give  consideration  to  the  under- 
taking of  initiatives  which  would  foster  or  stimulate  competition  in  the 
general  insurance  industry  in  this  Province.  The  annual  publication  of 
the  results  of  the  Superintendent's  monitoring  activity  would  be  a 
starting  point. 

7.11  The  Committee  recommends  that  Sections  365  and  367  of  the  Insur- 
ance Act  be  reviewed,  updated  and  proclaimed.  The  Superintendent's 
authority  over  rate  practices  not  in  the  public  interest  should  be  de- 
fined explicitly  in  legislation.  It  is  not  the  intent  of  the  Committee  that 
proclamation  of  these  sections  would  result  in  a  system  of  rigid  rate 
approval  or  regulation  by  the  Superintendent.  Rather  the  authority  in 
these  sections  should  be  exercised  primarily  in  situations  identified  as 
non-competitive  by  the  competition  monitoring  system  or  in  situations 
brought  to  the  Superintendent's  attention  through  complaints  or  other 
investigative  activity. 

7.12  In  the  Committee's  opinion,  a  greater  emphasis  in  the  future  on  the 
monitoring  and  fostering  of  competition  will  achieve  a  better  balance 
between  financial  stability  and  the  other  public  interest  objectives  in- 
herent in  the  government's  presence.  As  a  further  measure  intended  to 
improve  this  balance,  the  Committee  recommends  that  further  review 
be  undertaken  of  the  solvency  monitoring  process  carried  out  by  both 
the  Federal  and  Provincial  Superintendents. 

7.13  In  regard  to  the  solvency  rules  applied  both  by  the  Federal  Superin- 
tendent and  by  the  Superintendent  in  Ontario,  the  Committee  recom- 
mends that  in  general  the  rigidity  of  the  current  rules  and  their  applica- 
tion be  relaxed  while  still  meeting  the  consumer's  needs  for  a  reliable 
product.  In  the  Committee's  opinion,  the  present  rules  appear  to  be 
unnecessarily  conservative  in  the  broadest  context  of  protecting  the 
overall  interest  of  the  public.  Their  universal  application  to  all  insurers 
on  a  uniform,  rigid  basis  may  limit  the  development  of  the  more  effi- 
cient companies  and  mask  the  inefficiencies  of  others. 

7. 14  The  Committee  suggests  that  the  prime  thrust  of  the  solvency  and  liq- 
uidity requirements  should  be  to  ensure  that  there  are  sufficient  "ad- 
mitted assets"  maintained  by  an  insurer  to  meet  its  "adjusted  liabili- 
ties" as  appropriately  defined.. In  regard  to  other  measures  of  solvency 
and  liquidity,  the  Committee  recommends  that  they  be  made  more 
flexible  to  individual  company  circumstances. 
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7.15  In  order  to  assist  the  general  insurance  industry  in  attracting  new  capi- 
tal, the  Committee  considers  it  appropriate  for  the  Superintendent  to 
re-examine  the  dividend  restriction  rule.  Increased  dividend  opportun- 
ities could  stimulate  investment  in  insurance  companies,  thereby  af- 
fording more  equity  required  for  structured  and  stable  growth. 

7.16  As  further  encouragement  for  increased  investment  in  the  insurance 
industry,  the  Committee  recommends  to  the  Superintendent  that  he  re- 
examine the  advantages  and  consequences  of  allowing  wider  use  of  al- 
ternative forms  of  investment  in  the  industry  such  as  debentures  and 
preferred  shares,  so  long  as  the  first  legal  obligation  of  insurers  is 
maintained  to  be  the  payment  of  claims. 

7.17  To  accomplish  the  objectives  set  out  above,  it  does  not  appear  appro- 
priate to  the  Committee  that  the  solvency  measurements  as  a  whole 
should  be  rigidly  defined  or  set  out  in  legislation.  The  Committee 
however  encourages  the  Superintendent,  after  review  of  the  solvency 
monitoring  process,  to  give  consideration  to  recommending  the  legis- 
lation of  a  prime  rule  or  limited  number  of  rules  which  are  of  a  uni- 
form or  universally  applicable  nature. 

7. 18  To  supplement  the  primary  thrust  of  solvency  regulation,  while  ensur- 
ing flexibility  in  the  system,  the  Committee  sees  merit  in  the  imple- 
mentation of  a  solvency  monitoring  system  made  up  of  a  series  of 
measures  and  indicators  which  would  act  as  an  utearly  warning  sys- 
tem'\  Each  company  would  be  required  to  submit,  at  least  annually 
and  more  frequently  as  required  by  the  Superintendent,  information 
concerning  its  operations.  Data  submitted  by  each  insurer  should  be 
assessed  not  on  the  basis  of  specific  ratios  alone  but,  as  well,  in  the 
context  of  the  history,  experience,  management  competence,  book  of 
business  and  so  on  of  the  individual  company  involved.  This  informa- 
tion would  permit  the  Superintendent  to  review  each  company's 
operation  and  the  trends  indicated  on  its  development  in  order  to  judge 
on  a  more  objective,  meaningful  basis  the  appropriateness  of  the  re- 
strictions or  guidelines  to  be  imposed  on  an  individual  company  to  im- 
prove its  operations. 

7.19  Given  the  Committee's  conclusions  regarding  relaxation  of  the  sol- 
vency requirements,  the  Committee  considered  the  need  for  establish- 
ing a  guarantee  fund  operated  by  the  general  insurance  industry  in  this 
Province  but  agreed  that  its  establishment  did  not  appear  to  be  needed 
at  the  present  time.  The  Committee  suggests,  however,  that  the  Office 
of  the  Superintendent  continually  re-examine  this  need  in  light  of  any 
changes  in  legislation,  its  own  activities  or  industry  performance  in 
Ontario. 
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PART  IV:  CAPACITY 

Chapter  8 — Capacity:  The  Ability  of  the  General  Insurance  Industry  to 

Underwrite  All  Risks 

8. 1  The  Committee  is  generally  satisfied  that  present  market  demand  for 
general  insurance  coverage  is  being  met  by  the  industry  in  this  Prov- 
ince. With  the  exception  of  market  gaps  in  some  commercial  insurance 
areas  or  in  certain  territorial  areas,  the  insurance-buying  public  has  lit- 
tle or  no  difficulty  in  obtaining  coverage  from  insurers  in  this  Prov- 
ince. The  Committee  is  pleased  to  see  that  problems  of  availability 
which  existed  in  the  past  in  some  lines  of  insurance  or  in  some  areas  of 
the  Province  have  generally  been  resolved. 

8.2  For  the  future,  the  Committee  maintains  that  the  government  interest 
in  the  capability  of  the  private  insurance  industry  in  this  Province  to 
handle  the  market  demand  for  insurance  coverage  must  extend  beyond 
the  financial  capacity  of  insurance  companies  to  underwrite  risks.  The 
government  interest  should  be  directed  at  a  broader  definition  of  ca- 
pacity, one  which  encompasses  other,  equally  important  matters  that 
determine  the  ability  to  underwrite  risks.  These  further  determinants 
of  capacity  include: 

—  A  satisfactory  operating  environment  which  encourages  industry 
growth; 

—  Efficient  management  in  the  industry  as  a  means  of  encouraging 
consumers  to  make  use  of  domestic  capacity;  and 

—  The  use  of  mechanisms  which  maximize  the  utilization  of  the  total 
capacity  of  the  industry  in  Ontario. 

8.3  To  establish  a  satisfactory  operating  environment  for  industry  growth, 
the  Committee  has  already  considered  and  recommended  in  Chapter  7 
relaxation  of  the  present  solvency  rules  to  permit  companies  capable  of 
writing  new  business  to  expand  their  activity.  The  Committee  has  en- 
couraged the  Superintendent  to  examine  the  following  options: 

(a)  Greater  flexibility  in  the  application  of  the  solvency  rules  as  op- 
posed to  the  rigidity  and  uniformity  of  measurements  presently  ap- 
plied. 

(b)  A  shift  in  the  thrust  of  solvency  regulation  to  an  asset  to  liability 
test,  to  be  supplemented  by  periodic  monitoring  of  other  ratios  on 
an  w 'early  warning"  basis. 

Relaxation  of  the  solvency  regulation  process  to  suit  the  individual  cir- 
cumstances of  insurers  will  provide  a  more  suitable  environment  for 
capacity  expansion. 
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8.4  The  Committee  recognizes  the  need  for  industry  profitability  as  a  con- 
dition for  growth  in  the  insurance  industry.  Furthermore,  it  believes 
that  its  recommendations  in  favour  of  the  monitoring  of  competition  as 
a  regulatory  mode  for  the  general  insurance  industry  combined  with 
relaxation  of  solvency  regulation,  will  provide  the  appropriate  envi- 
ronment for  a  reasonable  and  competitive  level  of  profit. 

8.5  The  insurance  industry,  in  carrying  out  its  responsibility  to  provide 
protection  at  a  reasonable  price  to  all  citizens  in  this  Province,  must 
demonstrate  efficiency  in  its  management.  If  the  industry  is  not  effi- 
cient in  its  operations,  the  consumer  will  feel  that  he  is  paying  too 
much  for  his  coverage  as  a  contribution  toward  operating  costs  and 
will  seek  lower  cost  insurance  elsewhere. 

8.6  Efficiency  in  management  of  insurance  operations  must  extend  to  in- 
vestment of  policyholder  funds.  The  Committee  continues  to  believe 
that  the  general  insurance  industry's  investment  policies  are  too  con- 
servative. The  Committee  expects  the  industry  to  make  more  efficient 
use  of  its  investment  funds  as  a  means  of  reducing  the  premium  burden 
on  the  insurance  buyer  in  this  Province. 

8.7  The  Committee  also  recommends  that  Section  383  of  the  Insurance 
Act  be  reviewed  to  examine  the  current  appropriateness  of  the  various 
investment  instruments  defined  in  this  Section  of  the  Act.  The  Com- 
mittee is  concerned  in  particular  that  the  list  of  nations,  specified  in  re- 
gard to  investment  in  government  bonds  or  other  forms  of  government 
financing,  is  inappropriate  and  should  be  reviewed  by  the  Minister. 

8.8  The  Committee  is  concerned  that  the  industry  has  tended  to  rely  on  tra- 
ditional operating  and  marketing  methods  and  that  progress  in  improv- 
ing efficiency  has  only  recently  begun  to  be  apparent.  While  the  Com- 
mittee believes  that  it  is  the  responsibility  of  the  industry  to  look  after 
its  own  interests  by  improving  efficiency,  it  suggests  there  is  a  poten- 
tial for  improvement  that  has  been  partially  recognized  with  respect  to 
automobile  insurance,  that  must  be  extended  further  and  should  in- 
clude all  lines  of  general  insurance. 

8.9  As  a  step  toward  a  more  efficient  and  equitable  insurance  system, 
other  forms  of  compensation  should  be  considered  by  the  industry  as 
alternatives  to  the  current  commission  rate  structure  applied  by  agency 
writers.  The  current  commission  structure,  based  on  an  across-the- 
board  fixed  percentage  of  the  premium,  is  inequitable  to  policyholders 
in  different  rating  classes,  particularly  to  those  who  pay  a  higher  pure 
premium.  In  most  cases,  the  higher  pure  premium  is  unrelated  to  any 
increase  in  marketing  or  policy  processing  effort  on  the  part  of  the 
sales  intermediary,  yet  the  policyholder  is  assessed  a  higher  commis- 
sion cost  charge. 
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10  Both  insurance  companies  and  the  agency  system  should  undertake 
further  and  continual  measures  to  improve  efficiency  in  marketing  and 
processing  the  insurance  product  to  ensure  that  productivity  keeps 
pace  with  market  demand.  The  insurance  industry  is  encouraged  to  ex- 
amine new  ways  of  marketing  the  insurance  product.  In  addition,  the 
insurance  product,  application  and  other  forms  should  be  reviewed 
with  a  view  to  their  simplification  and  standardization  to  assist  in 
streamlining  marketing  efforts  and  reducing  processing  costs. 

11  It  is  the  Committee's  expectation  that  the  somewhat  higher  costs  of 
underwriting  and  processing  personal  lines  policies  relative  to  these 
same  costs  in  automobile  lines,  can  be  reduced  by  simplifying  the  col- 
lection of  underwriting  information  and  streamlining  the  related  ad- 
ministrative tasks,  such  as  issuing  of  policies,  policy  amendments, 
communication,  filing,  and  so  on.  The  Committee  generally  encour- 
ages the  general  insurance  industry  to  give  more  attention  to  improve- 
ments in  policy  processing  systems  and  procedures  and  the  greater  ap- 
plication of  data  processing  technology.  Underwriting  and  policy 
processing  are  areas  in  which  the  industry,  through  the  use  of  compu- 
terization, should  be  able  to  make  significant  future  strides  in  data  cap- 
ture and  assault  on  expenses. 

12  The  Committee's  primary  concern  in  the  area  of  claims  settlement  is 
related  to  the  direct  costs  of  legal,  independent  and  staff  adjusting,  ap- 
praisal services  and  related  procedures  which  are  charged  directly  to 
the  claim  file  and  accumulated  as  part  of  claims  incurred.  The  Com- 
mittee has  been  unable  to  obtain  any  meaningful  statistics  on  these 
costs  in  property  and  casualty  lines  of  insurance.  Similarly,  in  its  study 
into  automobile  insurance,  only  a  rough  estimate  of  claims  expenses 
could  be  derived,  based  on  periodic  analyses  by  the  industry. 

In  the  automobile  insurance  field,  it  was  estimated  that  1 1  $  out  of 
every  $1.00  of  automobile  premium  earned  by  the  industry  was 
charged  to  the  claims  file  while  the  total  expense  allocated  to  claims 
adjusting  amounted  to  15.10.  The  Committee  expects  that  costs  in 
property  and  casualty  lines  are  higher  and,  therefore,  considerable  at- 
tention must  be  given  to  control  over  these  costs. 

13  The  Committee  recommends  that  insurers  cooperate  with  the  Superin- 
tendent's Office  in  providing  better  information  on  claims  costs  in  all 
lines  of  general  insurance.  The  Committee  recommends  that  insurance 
companies  be  encouraged  to  disclose  their  costs  of  adjusting  claims 
either  through  the  Insurance  Bureau  of  Canada's  statistical  or  expense 
allocation  reporting  systems  or  through  the  Superintendent's  Office. 

14  The  Committee  further  encourages  the  industry  in  its  continuing  ef- 
forts to  reduce  adjusting  costs  through  such  measures  as  telephone  ad- 
justing and  more  efficient  internal  claims  processing  procedures. 
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8.15  Efficient  management  in  the  insurance  industry  must  also  extend  to 
cost  containment  through  control  over  claims  settlements  and  through 
loss  prevention  services.  The  Committee  has  heard  comments  from 
several  witnesses  regarding  over-generous  settlements  in  personal 
property  claims.  The  Committee  urges  the  industry  to  undertake  better 
measures  for  control  of  costs,  particularly  in  regard  to  the  smaller, 
more  frequent  claims. 

8.16  The  Committee  encourages  development  in  the  general  insurance  in- 
dustry of  group  merchandising  initiatives,  as  forms  of  selling  that  re- 
duce costs,  so  long  as  the  group  plans  are  carried  out  on  sound  bases 
that  do  not  discriminate  unfairly  by  kkcreaming"  the  market. 

8.17  The  Committee  recommends  that  the  Superintendent  and  the  industry 
reconsider  the  necessity  for  differentiating  between  automobile  and 
other  general  insurance  group  plans.  At  the  present  time,  automobile 
group  insurance  plans  only  are  subject  to  the  limiting  provisions  of 
Section  363  of  The  Insurance  Act  and  to  guidelines  set  out  by  the  Su- 
perintendent in  1969. 

In  general,  it  is  recommended  that  consideration  be  given  to  the 
removal  of  restrictions  on  group  merchandising  plans  as  set  out  in  the 
Act  and  in  the  guidelines,  if  study  by  the  Office  of  the  Superinten- 
dent can  define  a  set  of  more  relevant  guidelines  that  protect  the  public 
interest  but  do  not  restrict  non-traditional  approaches  to  marketing  in- 
surance. 

8.18  The  Committee  earlier  expressed  its  belief  that,  so  long  as  the  general 
insurance  industry  remains  in  the  private  sector,  it  must  give  due  rec- 
ognition to  the  responsibility  of  providing  protection  against  insurable 
risks  at  a  w 'reasonable  price  to  all  citizens"  of  the  Province  of  Ontario 
wishing  insurance  coverage.  This  responsibility  requires  the  industry 
to  make  efficient  use  of  total  industry  capacity  so  that  there  are  no  gaps 
of  availability. 

8.19  The  capability  of  the  industry  to  underwrite  risks  and  remain  solvent 
and  profitable  depends  on  its  ability  to  predict  losses.  The  following 
factors  are  of  particular  importance  in  regard  to  the  underwriting  func- 
tion. 

(a)  The  Committee  draws  specific  attention  to  the  need  for  collective, 
uniform  gathering  of  statistics  on  loss  experience  to  promote  a  reli- 
able base  for  informed  loss  prediction  and  underwriting.  All  in- 
surers should  consider  it  to  be  their  responsibility  to  contribute  to 
and  support  industry-wide  statistical  plans  in  both  personal  and 
commercial  lines  of  general  insurance  and  to  support  improve- 
ments in  these  plans  towards  more  meaningful  and  useful  informa- 
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tion.  The  Committee  expects  that  contribution  of  such  data  would 
not  be  tied  to  membership  in  the  industry  body  which  acts  as  the 
agent  for  collecting  and  analyzing  this  information. 

(b)  Other  collective  efforts,  in  standardization  of  products  or  proce- 
dures to  simplify  underwriting,  in  risk  inspection,  research  and  in 
technical  services,  should  also  be  supported  widely  by  all  insur- 
ance companies  without  the  need  for  government  regulations  in 
this  regard. 

(c)  In  regard  to  the  skill  of  underwriters  and  actuarial  staff  in 
evaluating  and  pricing  future  risk  potentials,  the  Committee  em- 
phasizes the  need  for  the  recruitment,  hiring  and  training  of  quali- 
fied underwriters  familiar  with  the  local  risk  environment  and  the 
protection  expectations  of  consumers.  Wherever  there  is  a  lack  of 
qualified  underwriting  or  actuarial  staff,  the  industry  in  Ontario 
should  undertake  to  educate  and  train  candidates  for  this  func- 
tion. 

8.20  The  Committee  recommends  that,  if  required  in  the  future,  the  Super- 
intendent advise  the  encouragement,  through  reduced  taxation  or  other 
incentives,  of  cooperative  groups  or  conventional  insurers  in  supply- 
ing otherwise  underserviced  markets,  in  particular  circumstances 
wherein  persistent  gaps  of  availability  are  identified. 

8.21  in  order  to  encourage  a  proliferation  of  various  types  of  companies 
serving  the  consumer,  the  Committee  supports  the  Superintendent  in 
his  discussions  towards  relaxing  the  legislated  restrictions  imposed  on 
the  business  of  farm  mutuals. 

8.22  At  the  same  time,  the  Committee  recommends  that  the  growth  of  farm 
mutuals  into  non-agricultural  areas  of  business  be  treated  as  a  separate 
book  of  business  and  be  subject  to  the  same  taxes  and  other  conditions 
imposed  on  insurers  in  the  conventional  market.  In  regard  to  the  matter 
of  taxes,  it  may  be  necessary  for  the  Superintendent  to  request  the  fed- 
eral government  to  re-examine  its  income  tax  rules  to  ensure  that  spe- 
cial privileges  do  not  apply  to  farm  mutuals  or  other  insurers  who  have 
a  substantial  amount  of  business  in  other  than  farm  risks. 

8.23  In  considering  the  relaxation  of  legislated  restrictions  on  farm  mutu- 
als, there  also  appears  to  be  an  opportunity  for  the  reinsurance  market 
to  be  opened  up  for  the  Farm  Mutual  Reinsurance  Plan,  to  increase  its 
ability  to  write  both  farm  and  any  new  business  farm  mutuals  may  be 
allowed  to  undertake.  The  Committee  views  this  measure  as  desirable 
so  long  as  any  reinsurance  assumed  on  non-farm  risks  is  not  subject  to 
any  advantage  not  provided  to  other  reinsurers  in  this  Province. 

8.24  In  considering  the  relaxation  of  legislated  restrictions  on  farm  mutu- 
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als,  the  Committee  recommends  that  the  Superintendent  also  give  at- 
tention to  reviewing  the  financial  or  solvency  restrictions  on  farm  mu- 
tuals.  The  Committee  has  recommended  the  review  and  relaxation  of 
the  solvency  rules  for  all  general  insurers  according  to  their  particular 
circumstances.  This  same  concept  implies  that  the  present  rules  for 
farm  mutuals  might  continue  to  be  applied,  with  some  flexibility  to 
permit  the  more  efficient  or  financially  stronger  farm  mutual  compa- 
nies to  expand  their  business. 

8.25  To  meet  its  responsibilities  regarding  effective  use  of  industry  capac- 
ity, the  Committee  encourages  the  industry: 

(a)  To  seek  out  the  most  efficient  mechanisms  for  utilization  of  capac- 
ity. These  will  likely  differ  in  various  market  circumstances; 

(b)  To  seek  new  or  innovative  methods  of  bringing  together  buyers 
and  sellers  of  insurance; 

(c)  To  demonstrate  a  reasonably  representative  industry  presence 
throughout  the  Province;  and 

(d)  To  avoid  mechanisms  which  charge  rates  for  risks  rejected  by  the 
voluntary  market  on  an  entirely  different  rate  structure  from  that  in 
the  voluntary  market. 

The  industry,  by  following  these  guidelines,  would  be  demonstrating 
its  willingness  to  act  in  the  best  public  interest. 

8.26  In  keeping  with  the  above  guidelines,  the  industry  is  encouraged  to  ex- 
plore the  concept  of  an  insurance  exchange  that  brings  together  in- 
sureds, or  their  brokers,  with  skilled  underwriters  and  insurers.  Such  a 
concept  has  come  to  the  Committee's  attention,  in  regard  to  the  re- 
cently approved  New  York  Insurance  Exchange.  Its  primary  applica- 
tion would  appear  to  be  in  the  area  of  hard-to-insure  risks. 

8.27  The  Committee,  foremost,  expects  to  see  a  "take-all-comers,,  attitude 
on  the  part  of  all  licenced  insurers  in  this  Province  in  respect  of  all  cov- 
erages in  which  they  do  business.  The  Wktake-all-comers,,  principle  re- 
quires each  insurance  company  to  accept  all  applicants,  using  its  own 
rate  manual  to  quote  premiums  for  each  category  of  business  it  writes. 
This  principle  relies  on  the  ability  of  each  company  to  pool  any  busi- 
ness it  does  not  wish  to  retain  through  an  appropriate  reinsurance 
mechanism.  From  the  consumer's  viewpoint,  this  approach  provides 
the  insured  with  direct  access  to  the  insurer  of  his  choice.  Further- 
more, it  is  likely  a  more  efficient  marketing  approach  in  many  circum- 
stances than  one  which  relies  on  an  intermediary  to  search  the  market 
for  a  placement. 
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PART  V:  AVAILABILITY,  COVERAGE  AND  COST 
Chapter  9 — Availability  in  Personal  Lines 

9.1  Among  the  general  insurance  industry's  primary  responsibilities  is  the 
function  of  providing  insurance  for  personal  residential  and  liability 
risks  to  all  residents  of  Ontario.  The  Committee  maintains  that,  for 
every  residential  risk  in  Ontario,  the  insurance  industry  should  be  able 
to  establish  a  reasonable  rate  commensurate  with  the  risk  involved  and 
hence  offer  coverage  on  all  risks. 

The  Committee  once  again  emphasizes  with  specific  reference  to 
personal  lines  that  the  insurance  industry  should  endeavour  to  meet  its 
responsibility  to  provide  coverage,  first  and  for  the  most  part,  through  a 
kktake-all-comers"  attitude  on  the  part  of  individual  insurers. 

The  Committee  finds  this  approach  to  be  the  most  efficient  method 
of  bringing  together  the  buyers  and  sellers  of  personal  lines  of  insurance 
and  it  provides  the  consumer  with  direct  access  to  the  insurer  of  his 
choice.  The  industry  should  at  the  same  time  look  at  collective  efforts  at 
pooling  substandard  risks  which  individual  insurers  do  not  wish  to  keep 
on  their  own  account. 

9.2  The  Committee  encourages  the  industry  to  cooperate  in  innovative, 
contingency  plans  for  ensuring  availability.  An  example  has  come  to 
the  Committee's  attention  concerning  a  pilot  programme  initiated  in  the 
State  of  Connecticut. 

The  Connecticut  pilot  programme  is  a  voluntary,  cooperative  ef- 
fort of  insurance  companies,  agents  and  the  Department  of  Insurance  to 
make  insurance  more  readily  available  to  homeowners  through  a  toll- 
free,  state-wide  inquiry  and  placement  service.  Participating  agents  and 
companies  make  every  effort  to  fulfil  consumer's  needs  and  no  property 
is  declined  coverage  except  for  good  cause  and  valid  reasons.  Any  com- 
pany rejection  of  coverage  is  subject  to  a  review  by  a  management  com- 
mittee and  the  Department  of  Insurance.  The  Committee  sees  merit  in 
such  a  programme  even  in  times  when  there  are  no  widespread  prob- 
lems with  availability. 

9.3  Should  the  industry  fail  to  provide  availability,  the  Committee  has  con- 
sidered the  need  for  government  measures  to  ensure  availability  in  per- 
sonal lines,  including  the  establishment  of  a  government-sponsored  re- 
sidual market  mechanism  and  legislation  to  require  insurers  to 
w 'take-all-comers"  or  to  sell  in  all  parts  of  the  Province.  The  Committee 
views  direct  government  measures  as  a  last  resort  and  not  necessary  in 
the  current  market  situation. 

273 


Chapter  10 — Coverage  in  Personal  Lines 

10.1  In  considering  consumer  expectations  and  needs  regarding  coverage 
on  the  dwelling,  the  Committee  concludes  that  full  replacement  cost 
coverage  is  a  concept  which  the  insurance  industry  as  a  whole  should 
undertake  to  study  and  to  offer  without  restriction  in  all  homeowner's 
policies. 

Under  this  coverage,  each  policyholder  would  be  insured  to  full 
replacement  cost  value  on  the  dwelling,  including  debris  removal, 
rather  than  to  the  amount  of  insurance  coverage  carried.  An  amount  of 
insurance  would  be  specified  for  premium  setting  purposes  only. 

10.2  Many  insurance  companies  at  present  do  not  offer  the  option  of  re- 
placement cost  coverage  on  contents.  The  Committee  encourages  the 
insurance  industry  as  a  whole  to  offer  replacement  cost  coverage  on 
contents  to  any  insured  wishing  to  obtain  this  option.  In  this  way,  the 
Committee  feels  that  the  industry  will  be  responding  more  fully  to  con- 
sumer expectations  in  regard  to  recovery  for  contents. 

10.3  The  Committee  sees  merit  in  the  introduction  by  the  industry  of  a  stan- 
dard core  coverage  to  assist  consumers  in  comparative  shopping.  The 
Committee  encourages  the  industry  to  develop  and  offer  without  re- 
striction a  core  coverage  that  meets  the  coverage  expectations  of  the 
majority  of  consumers. 

The  Committee  therefore  suggests  that  the  core  coverage  might 
be  defined  as: 

—  Coverage  on  the  dwelling  against  fire  and  all  major  perils  currently 
provided  for  in  the  majority  of  homeowner's  policies;  and 

—  Full  replacement  cost  coverage  on  the  dwelling,  with  no  upper  limit 
on  recovery  or  alternatively  a  higher  upper  limit,  say  $250,000. 

Further  coverages,  related  to  protection  against  liability  or  contents 
losses  could  as  well  be  incorporated  into  the  core,  if  the  industry  were 
satisfied  that  the  formulation  of  these  coverages  met  the  needs  of  a  ma- 
jority of  policyholders. 

10.4  The  Committee  regards  the  choice  of  coinsurance  at  the  top  levels  of 
coverage  to  be  a  false  economy  for  the  average  consumer.  The  addi- 
tional premium  cost  to  achieve  "insurance  to  value"  is  normally  min- 
imal, whereas  the  cost  to  the  policyholder  in  sharing  damages  in  a 
major  loss  can  be  substantial.  A  better  solution  for  providing  savings 
in  premiums  would  be  to  provide  a  choice  of  deductibles  on  coverage 
to  suit  the  pocketbooks  of  consumers. 

10.5  The  Committee  believes  that  it  is  desirable  to  have  an  availability  of  a 
choice  of  amounts  of  coverage  for  contents.  Such  choice  should  as 
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well  be  extended  to  include  increased  values  for  special  items  such  as 
jewellery,  furs,  coin  or  other  collections  and  so  on,  or  to  provide  for 
replacement  cost  coverage,  without  the  need  for  separate  endorsement 
or  declaration.  By  being  given  a  choice  of  coverage  limits  on  contents, 
the  consumer  may  in  fact  consider  more  carefully  the  extent  to  which 
his  investment  in  contents  is  put  at  risk.  The  consumer  will  then  insure 
accordingly. 

10.6  In  general,  the  Committee  supports  the  availability  of  greater  choice  in 
coverages,  including  the  ' 'unbundling1 '  of  package  policies  to  permit 
the  consumer  to  exercise  a  greater  choice  among  the  component  cover- 
ages in  the  policy  package.  The  Committee  encourages  the  industry  to 
provide  this  wider  choice,  while  assisting  the  consumer  to  shop  by 
means  of  better  information  provided  by  the  sales  intermediary  and  by 
the  development  of  a  core  coverage. 

Chapter  11 — Cost  in  Personal  Lines 

11.1  To  protect  the  insured  in  the  event  of  a  major  loss,  the  Committee  has 
previously  in  this  Report  encouraged  the  insurance  industry  to  offer 
full  replacement  cost  coverage  in  all  homeowner's  policies  as  the 
basis  for  recovery  of  damages  to  the  dwelling.  This  concept  is  of  fur- 
ther value  in  alleviating  the  problem  of  overinsurance  and  making  the 
insurance  product  more  affordable.  Accordingly,  the  Committee  en- 
dorses the  concept  of  a  guarantee  in  the  policy  for  full  replacement 
cost  coverage,  including  debris  removal,  to  be  provided  whenever 
the  policyholder  insures  to  the  value  calculated  according  to  a  cost 
evaluation  process  approved  by  his  insurance  company.  The  Com- 
mittee strongly  encourages  all  insurers  to  provide  this  guarantee  in 
their  policies  and  encourages  the  Insurance  Bureau  of  Canada  to  set 
this  matter  as  a  guideline  for  its  members  to  follow. 

11.2  An  important  aspect  of  the  cost  of  insurance  is  the  calculation  of  the 
insurable  value  of  the  home.  The  Committee  discourages  individual 
companies  from  calculating  this  component  of  the  premium  base  on 
considerations  which  more  rightly  belong  in  the  calculation  of  the 
rate.  In  the  Committee's  view,  the  calculation  of  insurable  values 
should  be  an  objective  process,  based  on  a  relatively  well  defined  set 
of  material  and  labour  cost  inputs. 

11.3  The  Committee  therefore  encourages  the  general  insurance  industry 
to  develop  and  apply  consistently  a  uniform  cost  evaluation  proce- 
dure for  determining  the  insurable  value  of  properties  and  the  peri- 
odic inflationary  factors  used  to  update  the  calculation  of  insurable 
values. 

At  the  present  time,  insurable  values  derived  for  premium  set- 
ting purposes  vary  among  individual  insurers.  This  variability  con- 
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tributes  to  some  confusion  on  the  part  of  the  consumer  in  the  process 
of  comparative  shopping. 

11.4  To  cope  with  the  bulk  of  complaints  regarding  premium  costs,  the 
Committee  repeats  its  encouragement  to  the  insurance  industry  to  ed- 
ucate the  public  to  greater  use  of  deductibles  and  to  market  this  con- 
cept actively  in  personal  lines.  In  so  doing,  the  cost  of  insurance  can 
be  lowered  for  the  individual  consumer  and  for  the  insurance  system 
as  a  whole,  with  the  elimination  of  minor  claims. 

11.5  Furthermore,  the  Committee  reinforces  its  recommendations  to  the 
general  insurance  industry  that  it  provide  the  consumer  with  a  greater 
choice  of  coverage  and/or  service  to  allow  him  to  reduce  the  cost  of 
his  insurance,  if  he  so  desires  or  if  he  so  requires  because  of  income 
constraints. 

1 1 .6  The  Committee  recommends  that  the  insurance  industry  make  avail- 
able a  "bare  bones"  or  minimal  coverage  policy.  While  the  demand 
for  this  coverage  may  not  be  extensive,  the  Committee  feels  that 
availability  of  this  coverage  is  desirable  for  those  consumers  who 
either  choose  to  take  this  coverage  or  are  forced  to  take  such  coverage 
because  of  income  constraints. 

The  Committee  proposes  that  both  the  industry  and  the  Superin- 
tendent of  Insurance  cooperate  in  formulating  the  "bare  bones"  pol- 
icy since  protection  under  this  policy  would  be  at  a  minimum. 

11.7  The  Committee  concludes  that  the  industry,  in  meeting  its  responsi- 
bilities to  the  Ontario  consumer,  should  recognize  the  need  for  uni- 
versal reporting  of  loss  costs  in  personal  lines.  It  encourages  the  few 
companies  who  at  present  do  not  report  their  loss  statistics  under  the 
I. B.C.  Brown  Book  or  Personal  Lines  Statistical  Plan  to  participate 
in  this  reporting  Plan. 

1  1.8  The  Committee  also  encourages  the  industry  to  participate  in  a  re- 
view of  the  classification  system  presently  in  use  in  the  Brown  Book 
to  determine  whether  the  classification  system  as  traditionally  devel- 
oped is  appropriate  to  current  risk  environment  conditions.  The  Com- 
mittee in  particular  recommends  that  the  industry  address  the  follow- 
ing questions: 

—  Are  a  sufficient  number  of  territories  identified? 

—  Does  the  town  protection  grade  category  truly  identify  loss  costs 
as  a  result  of  firefighting  standards  or  is  it  perhaps  a  surrogate 
measure  of  other  community  living  standards,  such  as  age  of 
housing,  extent  of  vandalism  and  crime  and  so  on? 


Can  the  system  be  made  more  understandable  to  the  consumer? 
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11.9  The  Committee  also  encourages  the  industry  to  review  the  classifica- 
tion system  in  the  Brown  Book  to  determine  whether  other  factors 
can  be  identified  for  incorporation  in  the  Plan  as  the  basis  for  lower 
rates  corresponding  to  individual  efforts  at  hazard  reduction.  The  in- 
dustry should  undertake  to  examine  whether  non-smoker  discounts, 
smoke  detector  discounts  or  certain  group  discounts  can  be  recog- 
nized as  objective,  uniform  cells  within  the  classification  system. 

1 1.10  The  Committee  suggests  that  statistics  corresponding  to  a  potential 
kt discount' '  or  kt surcharge"  factor  be  collected  on  a  uniform  basis  for 
an  appropriate  period  of  time,  to  establish  the  validity  of  this  factor  as 
a  rating  cell.  If  analysis  of  the  relevant  statistics  does  not  identify  a 
lower  cost  of  losses  associated  with  the  factor,  then  the  Committee 
recommends  that  discounts  or  surcharges  should  be  discontinued  in 
practice.  If  the  statistics  prove  a  lower  or  higher  cost  relationship, 
then  the  factor  affecting  loss  costs  could  be  incorporated  permanently 
into  the  statistical  reporting  system. 

11.11  The  Committee  does  not  at  this  time  believe  it  is  necessary  or  desir- 
able for  the  Superintendent  to  impose  a  rating  classification  system 
on  the  industry  in  personal  lines  of  property  and  casualty  insurance. 
Rather  the  Committee  relies  on  the  industry  to  establish  a  rating  clas- 
sification system  that  is  fair  and  suited  to  the  current  risk  environ- 
ment. The  Committee  expects  all  insurers  to  determine  their  rates  on 
the  basis  of  this  universal  classification  system  and  to  incorporate  any 
new  factors  that  affect  risk  as  described  above. 

Chapter  12 — Availability,  Coverage  and  Cost  in  Commercial  Lines 

12. 1  In  considering  the  availability  of  insurance  for  commercial  organiza- 
tions, the  Committee  recognizes  that  the  commercial  enterprise  can,  in 
certain  cases,  forego  insurance  and  benefit  from  a  programme  of  self- 
insurance.  In  general,  the  Committee  views  the  commercial  business 
community  to  be  knowledgeable  enough  to  engage  in  self-insurance  in 
regard  to  protection  of  business  property  or  protection  against  the  con- 
sequences of  business  activities.  More  specifically,  the  Committee  en- 
courages greater  use  of  deductibles  as  a  practical  means  of  reducing  in- 
surance cost  to  the  commercial  buyer  and  of  reducing  the  overall 
burden  of  losses  on  the  insurance  system.  The  Committee  encourages 
the  insurance  industry  to  actively  promote  this  form  of  partial  self-in- 
surance. 

12.2  The  Committee  notes  the  current  interest  in  the  formation  of  captive 
insurers.  Although  activity  in  this  regard  is  limited  among  Ontario 
business  firms,  relative  to  the  interest  in  the  United  States,  the  Com- 
mittee recognizes  that  there  are  financial  advantages  to  the  location  of 
captive  insurers  in  certain  offshore  locations.  The  Committee  views 
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the  formation  of  captives  in  this  Province  as  more  desirable  than  loca- 
tion offshore  in  order  to  maintain  the  reserve  and  investment  base  of 
the  captive  in  this  Province.  However,  the  Committee  is  not  prepared 
to  recommend  specific  incentives  to  attract  captive  formation  in  this 
Province  and  does  not  believe  that  such  action  is  needed  at  the  present 
time. 

12.3  The  Committee  has  given  consideration  to  the  need  for  supervision  by 
the  Superintendent  of  Insurance  of  certain  self-insurance  mechanisms, 
particularly  in  third-party  liability  situations.  The  Committee  con- 
cludes that  the  Superintendent  should  have  the  authority  under  The  In- 
surance Act  to  examine  and  report  upon  the  adequacy  of  self-insurance 
plans  covering  the  liability  of  business  firms  or  professionals  operating 
in  this  Province,  should  he  find  it  necessary  to  do  so  in  certain  circum- 
stances. 

12.4  In  view  of  the  Committee's  previous  conclusions  regarding  the  in- 
dustry's responsibility  for  utilizing  total  capacity,  the  Committee  once 
again  in  the  context  of  commercial  lines  of  insurance  encourages  the 
general  insurance  industry  in: 

—  continued  and  better  use  of  reinsurance; 

—  more  use  of  formal  arrangements  for  risk-sharing  in  the  difficult-to- 
underwrite  lines  related  to: 

—  risks  with  high  insurable  values: 

—  non-conventional  risks,  so  that  unpredictable  losses  are  spread 
throughout  the  insurance  system; 

—  liability  situations  particularly  with  high  exposures; 

—  better  use  of  the  brokerage  function  in  bringing  together  insurers 
and  customers; 

—  introduction  of  a  commercial  'insurance  exchange"  for  hard-to- 
place  and  high  exposure  risks,  so  that  underwriters  with  special 
skills  are  readily  accessible.  An  exchange  is  preferable  to  formal 
risk-sharing  arrangements  because  it  maintains  competition. 

1 2.5  The  insurance  industry  should  endeavour  to  seek  out  the  more  efficient 
methods  of  risk-sharing  and  not  be  satisfied  with  approaches  that  per- 
haps rely  too  heavily  on  the  agent  or  broker  to  locate  sufficient 
numbers  of  subscribers  for  a  risk  placement. 

Therefore,  the  Committee  once  again  emphasizes  its  encourage- 
ment to  the  industry  that  it  meet  its  responsibilities  with  respect  to 
availability  in  all  lines  by  a  "take-all-comers"  attitude  on  the  part  of 
individual  insurers,  supported  by  collective  efforts  at  pooling  risks 
which  individual  insurers  are  unable  to  keep  on  their  own  account. 

12.6  While  the  alternative  of  government  participation  in  ensuring  avail- 
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ability  of  certain  "problem"  coverages  is  not  unknown,  the  Commit- 
tee does  not  propose  this  alternative  for  Ontario. 

The  Committee  believes  that  insurance  can  be  made  available  for 
all  "insurable"  risks  at  a  price  that  reflects  the  extent  of  risk.  If  the 
price  is  prohibitive  then  transfer  of  the  responsibility  for  insurance  to 
the  government  or  ultimately  to  the  taxpayer  is  not  a  solution  to  the 
problem  of  price.  It  is  merely  a  spreading  of  the  price  among  all  tax- 
payers, rather  than  among  those  with  direct  interest  in  the  risk. 

The  Committee  maintains  that  it  is  the  responsibility  of  the  gen- 
eral insurance  industry  to  find  a  way  of  underwriting  all  risks  to  the 
greatest  extent  practical. 

12.7  The  Insurance  Bureau  of  Canada's  Commercial  Lines  Statistical  Plan 
is  the  statistical  data  base  currently  utilized  by  the  Insurers'  Advisory 
Organization  and  many  individual  insurers  in  their  ratemaking.  The 
Commercial  Lines  Statistical  Plan  is  not  sufficiently  detailed  or  com- 
prehensive to  provide  the  most  meaningful  basis  for  objective  rate- 
making.  This  concern  is  widely  recognized  by  the  insurance  industry. 

In  general,  the  Committee  encourages  the  industry  to  devote 
more  attention  on  an  immediate  basis  to  the  improvement  of  the  Com- 
mercial Lines  Statistical  Plan  and  to  the  collection  of  more  meaningful 
loss  information  in  all  lines  of  commercial  coverage.  Furthermore,  the 
Committee  urges  all  insurers  to  participate  in  responding  to  the  I. B.C. 
Commercial  Lines  statistical  reporting  system,  as  demonstration  of  in- 
dustry-wide commitment  to  developing  an  appropriate,  cost-effective 
data  base  that  will  assist  in  the  better  pricing  of  the  commercial  insur- 
ance product. 

12.8  It  has  been  suggested  that  the  "schedule"  ratemaking  process  used  for 
many  commercial  property  risks  is  arbitrary  and  outdated,  with  insuf- 
ficient credit  or  debit  being  given  to  loss  reduction  measures,  new  con- 
struction features  and  newly  identified  hazard  factors.  The  Committee 
wishes  to  encourage  the  industry  and  the  Insurers'  Advisory  Organiza- 
tion in  particular  to  review  and  develop  improved  methods  of  rating 
commercial  property  risks. 

12.9  Of  particular  concern  to  the  Committee  is  the  influence  of  loss  experi- 
ence in  other  jurisdictions  on  the  cost  of  certain  liability  coverages  in 
this  Province  which  are  necessary  to  protect  third  parties.  The  Com- 
mittee believes  that  this  problem  can  be  resolved  through  more  com- 
prehensive and  detailed  statistical  information  on  the  liability  loss  ex- 
perience in  this  Province. 

The  Committee  believes  that  a  collective  approach  toward  data 
gathering  is  particularly  required  in  regard  to  liability  risks  in  order  to 
ensure  that  the  information  compiled  is  a  reliable  reflection  of  the  On- 
tario risk  environment. 
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PART  VI:COMMUNICATIONS 
Chapter  13 — Communications 

13.1  The  Committee  sees  a  vital  need  for  an  effective  two-way  channel  of 
communication  between  the  public  at  large  and  the  insurance  in- 
dustry. There  is  today  a  growing  demand  among  many  consumers  to 
learn  more  about  the  products  they  are  purchasing.  On  the  other  side, 
there  is  the  need  for  an  informed  insurance  industry  which  will  be  re- 
sponsive to  the  consumer's  protection  and  service  needs.  The  respon- 
sibility for  developing  an  effective  two-way  communications  process 
within  the  insurance  system  falls  on  the  industry. 

13.2  The  Committee  believes  the  insurance  industry  must  be  sensitive  to 
consumer  needs  for  a  simplified  policy.  Wherever  practical,  the 
Committee  recommends  that  the  industry  rewrite  policy  contracts  in 
personal  lines,  in  automobile  lines,  and  in  commercial  lines  of  insur- 
ance to  simplify  their  wording  and  format.  In  the  case  of  the  standard 
automobile  policy,  the  industry  would  be  required  to  cooperate  with 
the  Superintendent  in  the  re-writing  of  the  policy  so  that  changes  can 
be  incorporated  in  The  Insurance  Act.  The  Committee  previously 
made  this  recommendation  in  the  First  Report. 

13.3  The  Committee  recommends  that  the  re- writing  of  property  and  casu- 
alty policies  be  directed  toward  converting  each  policy  to  as  simple 
and  understandable  a  language  as  possible — that  is,  into  "plain  lan- 
guage" .  The  industry  should  devote  immediate  attention  to  the  re- 
drafting of  its  personal  lines  policies  and  to  the  redrafting  of  the  stan- 
dard automobile  policy  as  recommended  in  the  First  Report.  "Plain 
language"  policies  should  be  made  available  to  policyholders  in  On- 
tario in  both  English  and  French. 

13.4  To  satisfy  the  consumer's  need  to  know  about  the  insurance  product, 
the  Committee  recommends  that  each  policyholder  be  issued  a  copy 
of  his  policy  on  the  first  issuance  of  the  policy  and  with  every  addi- 
tion or  deletion  to  his  policy.  The  mere  act  of  renewing  should  not 
necessitate  the  delivery  of  a  further  copy  of  the  policy.  The  Commit- 
tee recommends  that  delivery  of  the  insurance  policy  to  each  insured 
be  made  mandatory  in  all  lines  of  property  and  casualty  insurance. 

13.5  The  Committee  sees  a  need  for  further  "plain  language"  communi- 
cation through  brief,  illustrative  and  simply  worded  pamphlets  of 
brochures  which  supplement  the  policy  contract.  The  Committee 
urges  insurers  not  to  be  satisfied  that  they  have  fulfilled  their  respon- 
sibility to  inform  simply  by  issuing  the  contract — especially  in  the 
personal  lines  of  insurance. 

The  Committee  recommends  that  a  supplementary  brochure  be 
issued  at  the  time  of  each  renewal  or  change  in  the  terms  of  the  policy 
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and  that,  at  a  minimum,  it  provide  the  insured  with  the  following  in- 
formation: 

—  a  brief  description  or  illustration  of  the  details  of  the  coverage 
being  provided  by  the  policy; 

—  the  dollar  or  other  applicable  limits  applied  to  the  coverage  or 
components  of  the  coverage,  including  the  provisions  for  deduct- 
ibles; 

—  the  basis  of  recovery,  as  actual  cash  value  or  replacement  cost 
value  or  other,  with  an  illustrative  example; 

—  the  list  of  subscribing  insurers  and  their  share  of  the  risk  in  the 
case  of  a  subscription  policy; 

—  who  to  contact  in  the  insurer's  organization  or  in  the  agency  office 
in  regard  to  questions,  complaints  or  claims; 

—  other  necessary  information,  some  of  which  will  be  indicated  by 
the  Committee  later  in  this  Report. 

13.6  The  Committee  also  encourages  the  insurance  industry  to  develop 
and  use  a  simplified,  standardized  format  for  its  personal  lines  poli- 
cies, wherein  elements  that  are  common  throughout  the  industry  are 
grouped  in  similar  order  or  page  sequence  in  the  policies  drawn  up  by 
individual  insurers.  A  standardized  format  will  assist  consumers  in 
identifying  readily  those  elements  that  are  common  in  all  policies  and 
those  that  differ  by  company  or  by  policy.  A  similar  standardization 
of  format  should  be  considered  for  commercial  line  contracts  where 
possible. 

13.7  The  Committee  recommends  that  the  application  forms  in  property 
and  casualty  lines  be  revised  substantially  into  a  form  that  assists  in 
informing  the  consumer  as  well  as  assisting  the  insurer  in  obtaining 
underwriting  information.  The  Committee  encourages  the  general  in- 
surance industry  to  develop  the  application  form  as  a  communica- 
tions tool,  designed  to  assist  the  consumer  in  recognizing  the  cover- 
age options  available  to  him  and  in  choosing  among  those  options. 

13.8  The  Committee  encourages  the  general  insurance  industry  to  develop 
and  implement  standard  application  forms  in  the  personal  lines  of  in- 
surance and,  where  practical,  for  commercial  lines  and  especially  for 
those  coverages  applicable  to  small  commercial  risks.  As  well  as  a 
communications  tool,  the  standard  application  form  should  also  be 
designed  as  a  means  of  collecting  underwriting  information  on  a  uni- 
form, consistent  basis  corresponding  in  each  line  of  insurance  to  a 
risk  classification  system  applied  uniformly  by  all  insurers  marketing 
that  line  of  insurance. 
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13.9  A  full  or  abridged  version  of  the  application  form  should  be  delivered 
to  the  policyholder  at  the  time  of  each  renewal  of  the  policy,  request- 
ing the  policyholder  to  check  off  any  change  in  his  choice  of  cover- 
age and  verify  the  information  on  the  form.  No  reply  from  the  policy- 
holder could  be  taken  as  an  indication  of  no  change  desired  in  the 
coverage. 

13.10  The  Committee  believes  there  is  a  need  within  the  general  insurance 
industry  for  a  focal  consumer  information  and  complaint  service  that 
is  accessible  to  all  Ontario  residents  and  businesses  and  is  well-publi- 
cized so  that  every  insurance  consumer  is  aware  of  its  existence.  The 
Committee  recommends  the  establishment  of  this  service  in  the  Prov- 
ince of  Ontario. 

13.11  The  Committee  further  recommends  that  the  costs  of  this  service  be 
borne  by  the  general  insurance  industry  and  that  the  service  be 
operated  by  the  industry.  In  order  to  capture  the  cooperation  of  direct 
writers  in  this  service,  this  consumer  information  service  would  best 
be  established  under  the  auspices  of  the  Insurance  Bureau  of  Can- 
ada. 

13.12  The  consumer  information  service  could  be  linked  with  a  province- 
wide  risk  placement  service  for  personal  lines  as  encouraged  by  the 
Committee  in  this  Report. 

13.13  Access  to  the  consumer  information  service  should  be  free  and 
should  be  well-publicized  throughout  the  Province.  A  telephone 
number  providing  access  should  be  included  on  all  application  forms 
and  on  all  explanatory  brochures  accompanying  policies. 

13.14  The  Superintendent  should  exercise  a  supervisory  role  in  regard  to 
the  industry-wide  consumer  information  service.  His  foremost  con- 
cern would  be  to  ensure  support  by  all  insurers  and  by  agents, 
brokers,  adjusters  and  other  industry  groups  to  the  extent  deemed 
necessary. 

13.15  The  operation  of  the  consumer  information  service  should  be  tied  in 
with  the  need  for  the  Superintendent  to  be  informed  on  a  regular 
basis,  either  monthly,  quarterly  or  annually,  of  complaints  or  prob- 
lems experienced  with  individual  insurers,  agents  or  adjusters.  As  a 
result,  the  Superintendent  can  investigate  and  take  appropriate  action 
regarding  activities  against  the  public  interest.  Certain  matters  of  in- 
formation could  also  be  taken  into  account  by  the  Superintendent  in 
his  role  of  monitoring  of  the  industry. 

13. 16  Enquiries  and  complaints  to  the  consumer  information  service  should 
be  recorded  and  analyzed  as  a  means  of  identifying  areas  for  industry 
improvement  in  performance  and  in  communication.  The  Superin- 
tendent as  part  of  his  supervisory  activity,  should  be  required  to  issue 
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annually  a  brief  report  containing  the  statistics  derived  from  analyses 
of  the  enquiries  and  complaints  to  the  consumer  information  ser- 
vice. 

13.17  In  regard  to  the  public  reporting  of  complaint  matters  by  the  Superin- 
tendent, the  Committee  intends  that  the  Superintendent  would  not 
only  publish  information  on  the  types  of  complaints  that  arise  against 
the  insurance  industry,  but  also  that  he  would  publish  the  names  of 
individual  insurers,  agents,  brokers,  adjusters  and  so  on  with  over  ten 
complaints  in  a  reporting  year  period. 

In  so  doing,  the  Superintendent  should  investigate  at  least  some 
portion  of  the  complaints  recorded  by  the  industry-operated  con- 
sumer information  service  or  otherwise  directed  to  his  Office,  to  de- 
termine which  are  legitimate,  not  necessarily  in  terms  of  an  illegal 
act,  but  also  in  terms  of  inconvenience  or  frustration  to  the  consumer. 
In  these  investigations,  the  insurance  industry  will  have  been  given 
the  opportunity  to  refute  complaints.  Those  still  apparent  as  legiti- 
mate complaints  should  form  part  of  the  Superintendent's  regular  re- 
ports. Any  rough  justice  to  individual  industry  participants  should  be 
made  up  by  the  increased  efforts  of  the  industry  to  reduce  complaints. 
Accordingly,  publication  of  complaints  will  serve  the  public  inter- 
est. 

13. 18  The  Committee  sees  an  informational  requirement  related  to  the  pur- 
chase of  insurance  incidental  to  other  purchases: 

—  That  the  cost  of  insurance  be  separated  from  the  cost  of  the  other 
goods  and  services  bought  and  be  so  identified  clearly;  and 

—  That  the  consumer  be  made  aware  in  a  clear,  written  format  that 
he  has  the  option  of  purchasing  or  not  purchasing  insurance  from 
a  source  other  than  the  seller  of  a  good  or  service. 

The  Committee  recommends  that  the  Superintendent  ensure  that 
all  licenced  insurers  offering  insurance  products  through  the  sellers  of 
other  goods  and  services  be  made  responsible  for  making  certain  that 
their  products  are  sold  in  accordance  with  the  above  informational  re- 
quirements. 

13.19  The  Committee  recommends  that  the  Superintendent  take  on  a  more 
active  communications  and  reporting  role  towards  the  insuring  pub- 
lic. 

The  Committee  is  anxious  to  see  the  Superintendent  assume  a 
more  aggressive  position  in  this  regard  while  at  the  same  time  devel- 
oping the  details  of  his  role  in  the  monitoring  of  competition  as  rec- 
ommended in  Part  III  of  this  Report.  In  this  context,  the  Superinten- 
dent should  engage  in   the   analyses  and  reporting  of  complaints 
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directed  to  the  consumer  information  service  as  recommended  earlier 
in  this  Part  of  the  Report.  From  time  to  time,  in  response  to  identified 
problems  in  the  insurance  industry,  the  Superintendent  should  also 
investigate  and  prepare  public  reports  dealing  with  specific  problem 
areas. 

13.20  The  Committee  recommends  to  the  Minister  that,  as  a  minimum, 
Section  90  of  the  Insurance  Act  be  amended  as  appropriate  to  permit 
the  Superintendent  to  request  information  and  publish  reports  pertain- 
ing to  the  monitoring  of  the  effectiveness  of  competition  and  to  the 
matter  of  public  disclosure  of  complaint  statistics. 

PART  VII:QUALIFICATIONS  AND  CONDUCT 

Chapter  14 — Qualifications  in  the  General  Insurance  Industry 

14.1  In  general,  it  is  the  Committee's  observation  that  an  insurance  in- 
dustry which  devotes  greater  attention  on  a  voluntary  basis  to  the  im- 
provement of  qualifications  will  more  readily  demonstrate  compe- 
tence and  will  meet  the  Committee's  objectives  of  a  better  satisfied 
consumer  and  a  better  level  of  service.  The  Committee  generally  en- 
courages the  general  insurance  industry  to  do  much  more  in  educat- 
ing and  training  its  personnel. 

14.2  Greater  support  should  be  given  to  the  activities  of  the  Insurance  In- 
stitute of  Ontario  by  insurance  companies  and  by  agents,  brokers  and 
adjusters.  At  the  least,  this  support  should  take  the  form  of  greater 
encouragement  to  employees  and  to  fellow  participants  in  the  in- 
dustry to  take  part  in  the  formal  courses,  seminar  programmes  and 
specialty  courses  of  the  Institute.  In  particular  those  employees  in 
contact  with  the  public  should  be  encouraged  strongly  to  take  part  in 
educational  programmes. 

14.3  The  Insurance  Institute  of  Ontario  is  to  be  encouraged  in  its  updating 
of  course  materials,  in  its  programme  of  specialty  courses  and  semi- 
nars and  in  its  expansion  of  programmes  in  local  communities.  The 
facilities  of  the  Insurance  Institute  of  Ontario  might  also  be  consid- 
ered for  purposes  of  consumer  education  and  for  the  qualification  of 
agents,  brokers  and  adjusters  as  outlined  later  in  this  chapter. 

14.4  Insurance  companies  are  urged  to  undertake  formal  training  pro- 
grammes and  other  educational  initiatives,  such  as  seminars  and  writ-' 
ten  materials,  directed  both  at  internal  personnel  and  at  outside  agents 
and  adjusters  to  acquaint  them  with  improved  systems  and  proce- 
dures in  underwriting,  policy  processing  and  claims  handling  and  to 
update  their  knowledge  in  the  areas  of  insurance  policy  changes  and 
changes  in  government  policy  and  regulations. 

14.5  The  Committee  repeats  its  previous  conclusion  regarding  the  need  for 
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the  recruitment,  hiring  and  training  of  qualified  underwriters  familiar 
with  the  local  risk  environment  and  the  protection  expectations  of 
consumers.  The  industry  in  Ontario  should  also  undertake  to  educate 
and  train  personnel  wherever  there  is  a  lack  of  qualified  staff  at  any 
level.  Appropriate  educational  and  training  programmes  should  be 
developed  in  all  areas  of  industry  operation. 

14.6  The  Committee  concludes  that  the  essential  nature  of  the  protection 
insurance  offers  and  the  duty  of  care  placed  upon  the  agent  and 
broker  in  advising  his  client  on  his  protection  needs  necessitates  a 
higher  standard  of  qualifications  to  be  set  for  agents  and  brokers  than 
applied  at  present  as  a  licencing  condition. 

14.7  The  Committee  also  concludes  that  the  same  educational  or  examina- 
tion qualification  requirements  be  applied  to  both  agents  and 
brokers. 

14.8  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  the 
activities  of  those  sales  persons  employed  by  an  insurance  company 
are  supervised  adequately  by  the  Superintendent's  broad  authority 
over  the  licenced  insurance  company.  Accordingly  it  is  the  responsi- 
bility of  the  insurance  companies  to  set  internally  a  standard  of  quali- 
fication and  competence  for  these  persons  commensurate  with  their 
duties  and,  at  the  least,  equivalent  to  that  imposed  on  outside  sales  in- 
termediaries performing  similar  tasks. 

The  Committee  regards  sales  persons  as  employees  of  an  insurer 
if  they  are  paid  directly  by  salary  or  are  on  a  commission  basis  but 
with  the  book  of  policyholder  business  designated  as  the  property  of 
the  insurer.  Qualification  and  licencing  requirements  need  not,  in  the 
Committee's  view,  be  applied  to  these  individuals. 

14.9  Persons  who,  for  a  fee,  review,  evaluate,  recommend  or  advise  re- 
garding an  insurance  contract  but  do  not  place  any  insurance  business 
with  an  insurance  carrier  should  not,  in  the  Committee's  opinion,  be 
included  in  licencing  and  associated  qualification  requirements.  The 
consumer  will  be  required  to  judge  the  competence  of  persons  who 
hold  themselves  out  as  "insurance  consultants"  based  on  reputation 
and  past  performance.  Alternatively,  the  consumer  can  choose  to  turn 
to  a  licenced  broker  who  likewise  acts  as  a  consultant  on  a  fee  for  ser- 
vice basis. 

14.10  The  Committee  concludes  that  qualifying  examinations  and  stan- 
dards for  agents  and  brokers  be  set  by  industry  peer  groups,  subject  to 
approval  of  the  Superintendent.  The  Committee  suggests  that  quali- 
fying courses  or  examinations,  as  set  by  the  peer  group,  be  adminis- 
tered by  the  Insurance  Institute  of  Ontario. 

The  Committee  considers  the  association  of  Independent  Insur- 
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ance  Agents  and  Brokers  of  Ontario  and  the  Toronto  Insurance  Con- 
ference to  be  sufficiently  representative  of  their  peers  and  more  spe- 
cifically of  non-exclusive  agents  to  be  leading  participants  in 
developing  qualification  standards  for  all  agents  and  brokers.  Qualifi- 
cation under  the  standards  set  or  administered  by  these  various  in- 
dustry groups  should  not,  however,  require  membership  in  these 
groups. 

14. 1 1  The  Committee  has  considered  a  mandatory  requirement  for  requali- 
fication  of  all  agents  and  brokers  but  has  concluded  that  this  require- 
ment is  unnecessary  at  the  present  time,  likely  inefficient  and  of 
doubtful  benefit.  The  Committee  believes  that  the  incentive  to  main- 
tain competence  should  be  otherwise  established  in  the  industry,  for 
example  through  encouragement  of  voluntary  participation  in  I.I.O. 
and  I.I.A.B.O.  continuing  education  courses.  It  would  in  fact  be  un- 
fair to  impose  a  requalification  requirement  on  agents  and  brokers, 
when  there  are  no  such  requirements  imposed  on  the  professions  re- 
cognized in  statute  and  when  there  is  no  evidence  of  widespread  in- 
competence. 

14.12  The  licence  of  an  agent  or  broker  expires  annually  and  must  be  re- 
newed. The  Committee  views  the  annual  renewal  procedure  as  neces- 
sary and  moreover  directs  the  attention  of  the  Superintendent  to  more 
careful  monitoring  of  expired  licences  to  make  certain  that  unli- 
cenced  persons  do  not  continue  carrying  on  business  as  agents  or 
brokers. 

14.13  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  the 
insurance  company  on  whose  behalf  an  adjuster  operates,  even  on  a 
case-by-case  basis,  should  be  entirely  responsible  for  the  adjuster's 
conduct.  The  First  Report  further  concluded  that  the  Superintendent 
enjoys  adequate  authority  over  the  actions  of  company  adjusters  and 
their  qualifications,  by  his  authority  over  licenced  companies  which 
are  their  employers. 

In  reaffirming  these  conclusions,  the  Committee  questions  the 
need  for  the  licencing  of  "independent"  or  proprietor  adjusters  and 
encourages  the  Superintendent  to  examine  this  matter.  Without  the  li- 
cencing requirement,  insurance  companies  who  employ  proprietor 
adjusters  would  have  to  accept  a  much  greater  explicit  responsibility 
for  their  activities  and  for  their  qualifications  to  adjust  claims. 

14. 14  So  long  as  the  present  licencing  requirements  continue,  the  Commit- 
tee concludes  that  qualification  standards  should  be  maintained  as  an 
integral  part  of  the  conditions  of  practice  of  ' '  independent' '  or  propri- 
etor adjusters.  The  qualifying  standards  should  be  set  by  an  industry 
peer  group,  subject  to  the  approval  of  the  Superintendent.  Adminis- 
tration of  courses  and  possibly  examination  should  be  undertaken  by 
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the  Insurance  Institute  of  Ontario,  as  an  industry-wide  educational  or- 
ganization. 

14.15  The  Committee  repeats  its  recommendation  in  the  First  Report  that 
persons  without  a  licence  or  in  the  employ  of  unlicenced  insurers 
should  receive  the  permission  of  the  Superintendent  and  pay  a  re- 
quired fee  before  operating  in  this  Province  as  special  agents,  brokers 
or  adjusters. 

Chapter  15 — Standards  of  Conduct  in  the  General  Insurance  Industry 

15.1  The  Committee  reaffirms  its  conclusion  in  the  First  Report  that  Part 
XVIII  of  The  Insurance  Act,  which  includes  a  list  of  nine  unfair  and 
deceptive  acts  or  practices,  should  be  amended  to  permit  the  Lieuten- 
ant Governor  in  Council  to  make  regulations  defining  such  acts  and 
practices  as  found  to  be  appropriate  to  regulate  conduct  in  the  general 
insurance  industry. 

Amendment  of  Part  XVIII  will  result  in  a  more  flexible  regulation 
of  conduct  that  is  adaptable  to  changing  market  conditions,  ways  of 
doing  business,  and  the  adoption  of  new  regulatory  modes  within  the 
insurance  industry  or  any  of  its  sectors.  At  the  same  time  it  will  limit 
the  Superintendent's  authority  to  those  matters  defined  in  regulation.  It 
is  the  Committee's  expectation  that  the  making  of  regulations  should 
be  considered  in  the  context  of  a  minimum  regulatory  burden  on  the 
insurance  industry. 

15.2  The  Committee  proposes  that  tied  selling  be  prescribed  in  regulation 
under  Part  XVIII  as  an  unfair  practice.  The  practice  of  requiring  the 
purchase  of  one  general  insurance  coverage  as  a  condition  of  supply- 
ing another  insurance  product  or  any  other  product  is  generally  prohi- 
bited under  the  federal  Combines  Investigation  Act  and,  in  the  Com- 
mittee's opinion,  should  as  well  be  prohibited  by  regulation  under  The 
Insurance  Act. 

15.3  The  Committee  has  reviewed  with  interest  recent  proposals  for  amend- 
ment of  Part  XIV  regarding  the  general  duties  of  sales  intermediaries. 
Of  specific  interest  in  regard  to  conduct  and  the  level  of  service  to  the 
consumer  is  the  proposal  for  a  statutory  duty  of  care  to  be  prescribed  in 
The  Insurance  Act  requiring  the  general  lines  agent  to  "advise  those 
members  of  the  public  with  whom  he  deals  of  the  types  and  extent  of 
insurance  coverages  available  through  him  in  the  best  interest  of  the 
insured  or  proposed  insured".  The  Committee  concludes  that  refer- 
ence should  be  made  in  The  Insurance  Act  to  the  general  duties  of  an 
agent,  broker  and  adjuster,  both  to  the  insurer  and  to  the  insured  pub- 
lic; that  these  duties  should  be  broadly  defined;  and  that  they  should 
include  the  duty  to  advise  the  public  of  the  types  of  available  cover- 
ages. The  Committee  emphasizes,  however,  that  in  the  case  of  agents 
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or  brokers  the  provisions  in  the  Act  should  not  override  the  duty  of 
care  established  in  common  law  and  the  ability  of  the  insured  to  re- 
cover damages  as  assessed  by  a  court. 

15.4  The  Committee  recommends  that  intermediate  penalties,  as  well  as  the 
penalty  of  licence  suspension,  be  provided  for  in  the  Act  in  the  event 
that  the  duties  defined  in  the  Act  are  not  met  to  the  satisfaction  of  the 
Superintendent. 

15.5  The  Committee  repeats  its  recommendation  that  the  regulatory  mode 
for  supervising  the  conduct  of  insurance  companies  should  be  the 
monitoring  of  competition.  Together  with  the  review  of  other  guide- 
lines or  regulations  pertaining  to  solvency  and  group  merchandising, 
and  with  the  review  and  updating  of  Part  XVIII  of  the  Act  dealing  with 
unfair  or  deceptive  acts  and  practices,  the  monitoring  of  competition 
as  a  mode  of  regulation  will  place  a  greater  burden  on  the  insurance  in- 
dustry to  examine  the  conduct  of  its  members  and  make  improvements 
in  the  public  interest. 

15.6  Over  the  last  two  years,  since  its  first  investigations  into  automobile 
insurance,  the  Committee  has  been  watching  with  interest  the  develop- 
ment of  industry  groups  toward  self-responsibility. 

The  Committee  has  recommended  in  this  Report  that  the  industry 
associations  representing  proprietor  agents  and  adjusters  should  be 
given  the  responsibility  of  establishing  qualification  standards  as  part 
of  the  accreditation  for  licencing.  The  Committee  encourages  these 
same  industry  associations  to  demonstrate  their  ability  to  establish  and 
enforce  a  code  of  conduct  that  will  result  in  a  high  quality  of  service  to 
the  consumer  and  will  justify  the  confidence  placed  by  the  consumer  in 
the  advice  provided  by  the  agent  or  broker.  At  the  same  time,  the 
Committee  cautions  the  insurance  industry  against  building  up  accre- 
ditation or  quality  of  service  standards  as  excessive  barriers  to  the 
entry  of  new  industry  participants  or  as  contributors  to  an  unneces- 
sarily higher  cost  of  service  in  the  industry. 

PART  VIII:LOSS  PREVENTION 

Chapter  16 — Consumer  Protection:  The  Role  of  Loss  Prevention 

16. 1  The  Committee  concludes  that  the  major  burden  of  responsibility  in 
providing  consumer  protection  through  loss  prevention  falls  on  pub- 
lic measures.  In  many  instances,  community  action  and  public  safety 
regulations  are  the  most  effective  means  of  controlling  the  incidence 
of  loss.  The  Committee  emphasizes  the  importance  of  and  the  need 
for  efficient  and  effective  loss  prevention  and  protection  services  pro- 
vided by  the  public  sector. 

16.2  At  the  same  time,  the  Committee  reminds  the  insurance  industry  of 
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its  responsibility  to  contribute  to  public  efforts  at  loss  prevention. 
The  Committee  feels  that  the  insurance  industry  should  take  on  a 
greater  cooperative  role  in  loss  prevention  than  it  does  at  present. 

16.3  In  addition,  the  Committee  encourages  the  insurance  industry  to  de- 
velop and  sell  loss  prevention  services  wherever  it  can  identify  a  de- 
mand for  ^protection"  rather  than  for  claims  settlement  alone. 

16.4  The  Committee  also  urges  the  insurance  industry  to  be  more  innova- 
tive and  responsive  in  its  ratemaking,  so  as  to  provide  more  premium 
incentives  for  loss  reduction,  particularly  in  residential  lines. 

16.5  In  general,  the  Committee  sees  an  array  of  efforts  at  all  levels  of  gov- 
ernment to  cope  with  the  fire  threat  to  property  and  life.  The  delega- 
tion of  major  responsibility  to  the  municipalities  has  resulted  in  dis- 
parities in  firefighting  service  with  a  resulting  differentiation  in 
insurance  rates.  The  Committee  emphasizes  the  need  for  greater 
coordination  in  the  provision  and  upgrading  of  fire  abatement  ser- 
vices in  municipalities  across  the  Province  and  urges  the  provincial 
government  to  devote  more  study  to  this  matter. 

16.6  The  Committee  recognizes  arson  as  a  disturbing,  although  not  yet 
dominant  factor,  in  increasing  insurance  costs.  The  Committee  is 
most  concerned  by  recent  evidence  of  the  growing  seriousness  of  this 
crime,  largely  as  linked  with  vandalism. 

The  Committee  concludes  that  the  seriousness  of  arson  must  be 
recognized  in  appropriate  penalties  commensurate  with  the  extent  of 
damages  suffered  by  the  community  and  that  the  necessary  public  re- 
sources be  devoted  to  the  investigation  of  arson  fires  and  the  appre- 
hension of  those  persons  who  set  these  fires. 

16.7  The  investigation  activities  of  the  Insurance  Crime  Prevention 
Bureaux  appear  to  be  a  worthwhile  and  effective  industry  initiative 
toward  reducing  the  incidence  of  crime-related  claims  in  the  insur- 
ance system.  It  is  apparent  to  the  Committee  that  the  mere  fact  of  the 
existence  of  I.C.P.B.  likely  acts  as  a  deterrent  to  certain  types  of  in- 
surance crime.  The  I.C.P.B.  carry  out  an  investigative  role  which  is 
more  detailed  in  time  or  expertise  than  can  be  undertaken  by  publicly 
funded  fire  and  crime  investigation  services.  In  carrying  out  this  role, 
the  Committee  emphasizes  that  the  I.C.P.B.  must  continue  to  coop- 
erate fully  and  coordinate  its  activities  with  the  appropriate  fire  and 
police  investigative  authorities. 

16.8  The  inspection  of  residential  properties  does  not  appear  to  be  a  cost- 
effective  measure  for  the  insurance  industry  to  undertake,  although 
savings  could  be  achieved  in  the  insurance  system  through  a  general 
reduction  in  home  hazards.  Accordingly,  it  is  the  Committee's  view 
that  greater  responsibility  for  risk  inspection  should  fall  on  the  mu- 
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nicipal  fire  department,  as  part  of  increased  emphasis  on  public  fire 
prevention.  The  Committee  makes  the  recommendation  to  municipal 
fire  departments  that  door-to-door  inspection  campaigns  be  given  a 
higher  priority  by  the  local  fire  departments,  as  educational  efforts 
which  alert  residents  to  fire  hazards  and  the  need  for  their  reduction. 

16.9  The  Committee  encourages  the  insurance  industry  to  explore  ways  of 
providing  incentive  for  individuals  to  undertake  loss  prevention  in  re- 
gard to  their  personal  property.  Specific  attention  should  be  given  to 
the  applicability  of  providing  industry-wide  discounts  for  installation 
of  loss  prevention  or  protection  systems  which  may  include  smoke 
detectors,  anti-burglary  devices,  home  fire  extinguishers  and  other 
common  precautionary  devices. 

As  detailed  in  Chapter  1 1  of  this  Report,  potential  risk  reduction 
factors  would  necessarily  have  to  be  included  in  statistical  plans  for 
collecting  loss  experience  data  in  order  to  demonstrate  their  validity 
as  rating  factors. 

16.10  The  Committee  encourages  the  insurance  industry  to  generate  and 
analyze  more  and  better  data  on  detailed  causes  of  loss.  These  data 
are  essential  to  a  more  accurate  ratemaking  process  and  may  be  use- 
ful sources  of  information  to  public  bodies  and  to  the  business  com- 
munity. The  Committee  also  encourages  the  insurance  industry  to 
participate  in  providing  data  to  public  statistical  programmes  regard- 
ing fire  and  non-fire  losses.  A  greater  coordination  of  data  resources 
between  the  insurance  industry  and  public  bodies  should  be  devel- 
oped to  assist  in  a  better  pooling  of  information  on  the  causes  of  loss. 
The  Committee  concludes  that  the  initiative  in  making  public,  infor- 
mation on  the  causes  of  loss  should  fall  on  the  insurance  industry. 

16. 1 1  The  Committee  has  reviewed  a  special  area  of  loss  control  activity, 
that  being  the  inspection  of  boilers  and  pressure  vessels  under  man- 
ufacture and  in  use  in  this  Province.  The  Committee  concludes,  in  re- 
gard to  periodic  inspections,  that  it  would  not  be  appropriate  for  the 
government  to  discontinue  its  service  of  periodic  inspections  of  those 
boilers  and  pressure  vessels  which  are  not  insured.  If  inspections, 
and  consequently  public  safety  standards,  were  to  become  the  re- 
sponsibility solely  of  the  insurance  industry,  the  Committee  is  con- 
cerned about  the  willingness  of  insurance  companies  to  conduct  rou- 
tine inspections  on  the  smaller  boiler  and  pressure  vessel  installations 
in  the  more  remote  parts  of  the  Province. 

16.12  Likewise,  the  Committee  regards  continuing  government  inspection 
on  manufacturers'  premises  as  an  essential  aspect  of  public  safety. 
The  cost  of  such  inspection  should,  however,  be  borne  by  the  manu- 
facturer and  hence  there  is  the  need  for  development  of  fee  schedules 
to  reflect  the  full  costs  of  inspection.  The  Committee  sees  no  advan- 
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tage  in  shifting  inspections  to  the  insurance  industry  if  fee  schedules 
and  personnel  requirements  in  the  Ministry  are  appropriately  re- 
vised. 

16.13  The  Committee  is  nevertheless  concerned  about  the  backlog  of  in- 
spections to  be  performed  by  the  government  inspection  service  and 
wonders  whether  there  may  also  be  a  backlog  of  inspections  by  the 
insurance  industry  among  insured  boiler  and  machinery  installations. 
There  is  an  urgent  need,  likely  at  both  levels,  to  make  the  inspection 
process  more  efficient  and  timely.  The  Committee  lends  its  support 
to  the  Ministry's  intention  to  study  ways  of  improving  the  govern- 
ment inspection  service. 

16.14  In  regard  to  compulsory  liability  insurance  on  boilers  and  pressure 
vessels,  the  Committee  finds  that  liability  for  explosion  or  malfunc- 
tion of  a  pressure  vessel  is  normally  covered  under  an  organization's 
general  liability  policy.  Accordingly,  the  Committee  believes  that 
greater  emphasis  should  be  placed  on  the  availability  and  purchase  of 
general  liability  coverage,  at  adequate  limits  of  coverage  and  for  a 
wide  breadth  of  accident  situations,  including  the  explosion  or  mal- 
functioning of  boilers  and  pressure  vessels.  The  Committee  does  not 
see  the  need  at  the  present  time  for  compulsory  insurance  on  boilers 
and  pressure  vessels. 

16. 15  In  further  areas  of  loss  control,  the  Committee  encourages  the  insur- 
ance industry  in  its  continuing  research  into  safety  standards  and  loss 
prevention  and  in  expansion  into  new  areas  of  research,  such  as  those 
related  to  crime  and  liability  losses. 

16. 16  It  is  apparent  to  the  Committee  that  the  increasing  complexity  of  ma- 
terials, hazards  and  construction  necessitates  better,  more  sophisti- 
cated training  of  personnel  in  loss  prevention  and  control.  The  insur- 
ance industry  should  assume  more  explicit  responsibility  in  this  area, 
be  developing  loss  prevention  expertise  internally  in  the  industry  and 
by  assisting  businesses  and  public  bodies  in  learning  to  work  towards 
loss  prevention.  Continuing  and  wider  support  should  be  given  by  in- 
dividual insurance  companies  to  the  activities  of  the  Insurers'  Advi- 
sory Organization  and  the  Insurance  Crime  Prevention  Bureaux  in 
carrying  out  the  training  function. 

16.17  Education  of  the  public  in  loss  prevention  is  a  key  area  of  loss  control 
activity  for  both  the  insurance  industry  and  government.  After  due 
consideration,  the  Committee  has  concluded  that  the  education  of  the 
public  regarding  standards  of  care,  maintenance  and  hazardous 
habits,  such  as  smoking  or  drinking  and  driving,  is  a  matter  primarily 
of  public  responsibility. 

The  Committee  nevertheless  considers  it  to  be  in  the  insurance 

291 


industry's  own  self-interest,  as  well  as  the  industry's  responsibility  as 
good  corporate  citizens,  to  undertake  initiatives  to  educate  the  public 
in  loss  prevention.  The  insurance  industry  should  find  it  in  its  own  in- 
terest to  "sell"  education  in  loss  prevention  to  its  larger  commercial 
accounts  as  an  integral  service,  in  the  same  way  it  now  "sells" 
claims  settlement.  Application  of  this  concept  at  the  individual  level 
should  also  be  explored. 

In  regard  to  the  education  of  the  general  public,  the  Committee 
also  considers  that  the  responsibilities  of  agents  and  brokers  to  advise 
their  clients  on  coverage  needs  should  encompass  some  measure  of 
counselling  on  the  topic  of  loss  prevention,  if  only  to  remind  clients 
of  basic  safety  precautions. 

16.18  In  reviewing  the  various  government  and  insurance  industry  activi- 
ties in  loss  prevention,  the  Committee  is  led  to  question  whether 
there  is  a  need  for  coordination.  The  Committee  suggests  that  a  start 
in  this  direction  be  taken  by  a  review  carried  out  by  the  Superinten- 
dent and  the  Ontario  Fire  Marshal,  in  regard  to  the  research,  training, 
public  education  and,  additionally,  collection  of  data  on  fire  losses, 
to  determine  the  need  for  coordination  of  government  and  insurance 
industry  activities  in  these  areas  of  loss  prevention  and  control. 

PART  IX:  OTHER  MATTERS 
Chapter  17 — Other  Matters 

17.1  The  Committee  recommends  that  greater  emphasis  be  placed  on  arbi- 
tration of  disputes  in  the  insurance  system.  Accordingly,  The  Insur- 
ance Act  should  provide  for  a  process  of  independent  arbitration,  ac- 
cording to  conditions  set  out  in  The  Arbitration  Act.  The  process  of 
arbitration  should  be  made  available  to  all  insureds  in  the  matter  of 
disputes  regarding  all  general  insurance  contracts,  and  not  be  re- 
stricted to  the  fire  insurance  contract. 

17.2  The  Committee  recommends  that  the  costs  of  arbitration  be  borne 
jointly  the  the  insured  and  insurer,  on  a  proportional  basis  to  be  de- 
cided by  the  arbitrator.  The  Committee  expects  that,  in  most  in- 
stances, the  costs  of  arbitration  will  be  shared  equally  by  both  par- 
ties, unless  there  is  an  overriding  reason  which  indicates  that  the 
demands  of  one  party  were  unreasonable  and  hence  that  party  should  ' 
bear  a  greater  share  of  the  arbitration  cost.  The  Committee  also  ex- 
pects that  each  party  will  bear  its  own  costs  beyond  those  of  the  arbi- 
tration process. 

17.3  To  effect  the  recommendations  regarding  arbitration,  the  Committee 
recommends  that  Section  102  of  The  Insurance  Act,  referring  to  the 
procedure  for  appraisals,  be  broadened  to  provide  for  arbitration  in 
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all  contract-related  matters,  including  but  not  restricted  to  appraisal. 
In  the  case  of  disputes  requiring  appraisals,  the  appointment  of  an 
"arbitrator"  should  be  substituted  for  the  current  wording  of  ap- 
pointment of  an  "umpire" . 

17.4  The  Committee  further  recommends  that  the  right  to  arbitration  be 
brought  to  the  consumer's  attention  by  incorporating  reference  to  ar- 
bitration in  the  statutory  conditions  which  are  part  of  every  fire  insur- 
ance contract  and  every  automobile  insurance  contract  in  force  in  On- 
tario. In  addition,  reference  to  the  arbitration  process  should  be 
included  in  communication  with  the  consumer,  on  the  application 
form  and  on  the  explanatory  brochure  or  pamphlet  material  attached 
to  every  policy,  as  proposed  by  the  Committee  earlier  in  this  Re- 
port. 

17.5  The  Committee  regards  the  payment  of  present  and  future  damages 
on  a  periodic  or  instalment  basis  to  be  a  more  appropriate  means  of 
compensation  for  most  cases  of  bodily  injury  than  lump  sum  pay- 
ments as  made  under  the  present  system  of  compensation.  Secondly, 
the  Committee  regards  as  desirable  that  insurers  keep  open  their  files 
on  bodily  injury  claims  to  permit  adjustments  of  payments  as  war- 
ranted by  changes  in  the  medical  condition  of  the  injured  person.  The 
intention  of  the  Committee  in  these  recommendations  is  to  draw  in- 
creased attention  to  the  matter  of  rehabilitation. 

17.6  The  Committee  in  its  Second  Report  stated  that  it  was  impressed  with 
the  opportunity  presented  by  the  no-fault  system  of  compensation  to 
establish  a  first-party  settlement  process  that  provides  for  direct  ac- 
countability of  the  insurer  to  his  own  policyholder  in  the  matter  of 
claims.  The  Committee  is  further  impressed  with  the  direct  compen- 
sation agreement  undertaken  by  insurance  companies  in  the  Province 
of  Quebec  for  settlement  of  third-party  vehicle  damage  claims  by  the 
first-party  insurer. 

The  Committee  urges  the  insurance  industry  in  Ontario  to  exam- 
ine the  application  of  the  latter  concept  in  the  field  of  automobile  in- 
surance and  in  other  liability  areas.  In  bodily  injury  situations  in  par- 
ticular, this  approach  would  mean  that  an  insurer  providing  personal 
liability  coverage  to  an  individual  or  homeowner  would  make  pay- 
ment to  his  insured  and  then  endeavour  to  collect  damages  from  the 
insurer  of  the  negligent  party.  This  measure  is  an  intermediate  step  in 
the  direction  of  no-fault  compensation,  as  recommended  by  the  Com- 
mittee for  implementation  in  the  automobile  insurance  system. 

17.7  The  Committee  considered  in  the  Second  Report  the  question  of  non- 
economic  loss  payments  and  their  contribution  to  the  cost  of  liability 
settlements.  The  Committee's  proposal  for  a  no-fault  system  of  auto- 
mobile compensation  recognized  the  expectation  by  the  public  that 
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some  compensation  for  non-economic  losses  such  as  pain  and  suffer- 
ing should  be  made  available  but  recommended  that  there  be  limits 
placed  on  the  amount  recoverable. 

For  k 'extraordinary"  loss  claims,  the  Committee  considered 
$100,000  to  be  a  reasonable  maximum  for  compensation,  as  sug- 
gested by  recent  decisions  of  the  Supreme  Court  of  Canada  whicr 
apply  to  both  automobile  and  other  injury  cases.  The  Committee  sup- 
ports the  principle  of  a  limit  to  pain  and  suffering  awards  in  all  liabil- 
ity situations  and  sees  specific  application  of  this  principle  in  product 
liability  situations. 

17.8  In  the  Second  Report,  the  Committee  addressed  recommendations  on 
the  matter  of  legal  costs  to  the  Law  Society  of  Upper  Canada  regard- 
ing: 

—  vigilance  against  use  of  contingency  fees; 

—  adequate  and  full  disclosure  by  lawyers  of  their  estimated  fees  to 
the  client; 

—  the  need  for  monitoring  of  legal  costs. 

The  Committee  repeats  again  its  concerns  regarding  the  use  of 
contingency  fees  as  an  incentive  toward  frivolous  claims  and  as  a 
measure  that  is  likely  to  add  to  the  legal  cost  of  liability  settlements. 
These  concerns  would  be  particularly  apparent  should  the  right  to 
class  actions  be  extended  in  the  future  to  new  situations.  In  the  Com- 
mittee's opinion,  other  means  of  facilitating  access  to  legal  advice 
and  to  the  courts  are  available  without  the  need  for  contingency 
fees. 

17.9  The  Committee  recommends  that  the  Superintendent  and  the  Minis- 
ter consider  the  public  need  for  requiring,  as  a  start,  that  all  aircraft 
operating  in  Ontario  carry  public  liability  and  passenger  hazard  insur- 
ance at  least  up  to  the  limit  mandatory  for  automobile  liability, 
presently  $100,000.  Liability  coverage  in  such  situations  should  not 
be  breached  by  improper  operation  or  condition  of  the  aircraft. 

Similarly  consideration  should  be  given  to  the  need  for  manda- 
tory liability  coverage  in  regard  to  other  modes  of  transportation  not 
included  in  the  automobile  category. 

17.10  The  Committee  recommends  that  all  those  persons  licenced  to  prac- 
tice as  professionals  in  this  Province  and  acting  on  behalf  of  the  pub- 
lic be  required  to  show  proof  of  errors  and  omissions  insurance  or 
proof  of  membership  in  a  self-insurance  mechanism  which  is  regis- 
tered with  the  Office  of  the  Superintendent  for  the  provision  of  liabil- 
ity coverage. 

17.11  The  insurance  industry  should  undertake  to  make  available  errors  and 
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omissions  coverage  to  professionals  at  the  true  cost  of  this  coverage 
based  on  experience  in  this  Province.  Accordingly,  the  insurance  in- 
dustry should  undertake  to  make  improvements  in  its  statistical  data 
base  and  underwriting  procedures  to  service  the  market  for  errors  and 
omissions  coverage  more  completely  and  effectively  than  at  present 
or  in  the  past. 

17.12  The  Committee  encourages  the  insurance  industry  to  participate  in 
the  public  discussions  of  the  Professional  Organizations  Committee 
regarding  the  availability  of  errors  and  omissions  coverage  for  pro- 
fessionals and  the  problems  associated  with  its  provision. 

17.13  The  Committee  sees  the  opportunity  for  the  surety  industry  to  be- 
come more  responsive  to  the  situation  of  contractors,  as  well  as  to 
that  of  owners,  by: 

—  Defining  clear  criteria  by  which  contractors  will  be  judged  in  ap- 
plying for  a  bond; 

—  Developing  within  the  surety  industry  a  better  understanding  of 
local  construction  markets  to  ensure  that  the  criteria  for  bonding 
are  flexibile  in  that  they  respond  to  local  construction  trade  condi- 
tions; 

—  Setting  up  a  more  permanent  association  between  the  surety  and 
the  small  contractor.  The  contractor  who  does  not  often  apply  for 
a  bond  could  maintain  this  association  by  payment  of  a  retainer 
fee  to  the  surety; 

—  Developing  "umbrella"  bonds  to  reduce  the  proliferation  and 
duplication  of  bonds  issued  to  the  various  contractors  working  on 
the  same  construction  job. 

17.14  At  the  same  time,  the  Committee  sees  the  need  within  the  construc- 
tion industry  to  review  the  bonding  process.  Owners,  architects,  con- 
tractors and  others  must  recognize  the  need  to  cooperate  in  develop- 
ing alternatives  to  bonding  or  finding  ways  to  ease  bonding 
requirements.  While  it  is  unlikely  and  unrealistic  for  municipalities 
or  other  public  bodies  to  dispense  with  the  requirements  of  low  bid 
contracting  supported  by  a  bond  in  tenders  on  publicly  funded  pro- 
jects, other  alternatives  may  be  of  benefit  to  both  owners  and  con- 
tractors in  the  private  construction  industry. 

17.15  The  Committee  also  sees  the  opportunity  for  contractors  to  provide 
guarantees  to  owners  through  a  self-bonding  mechanism.  Any  review 
of  the  bonding  process  should  include  discussion  of  the  acceptability 
to  owners  of  a  self-bonding  system,  wherein  contractors  group  to- 
gether to  provide  for  guarantees  on  completion  of  contracts.  The  Su- 
perintendent is  encouraged  to  take  a  participatory  role  in  reviewing 
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any  proposals  for  self-insurance  as  well  as  ensuring  that  no  regula- 
tory impediments  are  placed  in  the  way  of  self-insurance. 

7. 16  The  Committee  requests  the  Superintendent  to  review  The  Marine  In- 
surance Act  to  ensure  that  the  principles  of  industry  responsibility 
and  government  responsibility  developed  by  the  Committee  in  regard 
to  The  Insurance  Act  be  applied  where  relevant  to  marine  insurance 
contracts. 

Specifically,  the  Superintendent  should  direct  his  attention  to 
the  necessity  and  advisability  of  subjecting  marine  insurance  to  the 
general  application  of  The  Insurance  Act  in  this  Province. 
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APPENDIX  A 

(referred  to  in  Preface) 

LIST  OF  WITNESSES 

A.  MINISTRY  OF  CONSUMER  AND  COMMERCIAL 

RELATIONS 

Honourable  Larry  Grossman,  Q.C.,  M.P.P.  Past  Minister 
Mr.  Allan  Pope,  M.P.P.,  Parliamentary  Assistant  to  the  Minister  of 
Consumer  and  Commercial  Relations 

Office  of  the  Superintendent  of  Insurance 

Mr.  Murray  A.  Thompson,  Q.C.,  Superintendent  of  Insurance 

Mr.  Lear  P.  Wood,  Director  of  Insurance  Services 

Mr.  Martin  T.  Crutcher,  Assistant  Chief  Examiner  of  Insurance 

Companies 
Mr.  Michael  Doherty,  Registrar  of  Agents,  Brokers  and  Adjusters 
Mr.  Ernest  H.  Miles,  Director  of  The  Motor  Vehicle  Accident  Claims 

Fund 
Mr.  Brian  R.  Newton,  Senior  Actuary 
Mr.  D.  Sandilands,  Assistant  Co-ordinator,  General  Insurance 

Technical  Standards  Division 

Mr.  Harry  Y.  Yoneyama,  P.Eng.,  Executive  Director 
Mr.  H.  John  Wright,  Director,  Pressure  Vessels  Branch 

B.  NATIONAL  ASSOCIATION  OF  INSURANCE 
COMMISSIONERS 

Mr.  H.  P.  Hudson,  Commissioner  of  Insurance,  State  of  Indiana,  President 

oftheN.A.I.C; 
Mr.  Wesley  J.  Kinder,  Insurance  Commissioner,  State  of  California, 

Chairman  of  the  Executive  Committee; 
Mr.  Harold  R.  Wilde,  Jr.,  Commissioner  of  Insurance,  State  of 

Wisconsin,  Chairman  of  the  Competition  Subcommittee; 
Mr.  Richard  L.  Mathias,  Director  of  Insurance,  State  of  Illinois,  Chairman 

of  the  Financial  Condition,  Examination  and  Reporting  Committee; 
Mr.  Phillip  O'Connor,  Assistant  to  the  Director  of  Insurance,  State  of 

Illinois; 
Mr.  Robert  E.  Dineen,  Consultant,  N.A.I.C.  Central  Office; 
Mr.  Robert  A.  Bailey,  Actuary-Director  of  the  N.A.I.C.  Data  Base, 

N.A.I.C.  Central  Office;  and 
Mr.  Jon  S.  Hanson,  Executive  Secretary  and  Director  of  Research, 

N.A.I.C.  Central  Office. 
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C.  INDUSTRY  ORGANIZATIONS 

Insurance  Bureau  of  Canada 

Mr.    Alan   A.    Horsford,   Chairman   of  I. B.C.    and   President   of  Royal 

Insurance  Canada 
Mr.  Daniel  Damov,  Past  President  of  I. B.C.  and  Executive  Vice-President 

of  Travelers  of  Canada 
Mr.  David  E.  Jackson,  Secretary,  Insurance  Bureau  of  Canada 
Mr.  John  R.  A.  MacKenzie,  Member  of  the  Board  of  Directors  of  I. B.C. 

and  Chief  Agent  for  Canada  of  the  State  Farm  Insurance  Companies 
Mr.  Edward  H.  S.  Piper,  Q.C.,  General  Counsel 
Mr.  Carl  Wilcken,  General  Manager 

Insurance  Bureau  of  Canada,  Surety1  Committee 

Mr.  E.  T.  Barr,  Secretary  of  the  Surety  Committee 

Mr.  Gordon  Cox,  Travelers  Insurance  Company 

Ms.  Helen  Gagne,  Solicitor 

Mr.  Bruce  C.  Gordon,  National  Surety  Chairman  and  Assistant  Manager, 

United  States  Fidelity  and  Guarantee  Company 
Mr.  J.  A.  Shand,  National  Surety  Underwriting  Manager,  Canadian 

General  Insurance  Company 

Insurer  s  Advisory  Organization  of  Canada 

Mr.  Edward  F.  Belton,  President 

Mr.  Herbert  J.  Phillips,  Vice-President  and  Chief  Actuary 

Mr.  S.  H.  Ayres,  Manager — Property  Department 

Mr.  D.  J.  Home,  Assistant  Director — Public  Fire  Protection  Survey 

Services 
Mr.  James  W.  McCallister,  Manager — Auto  &  Casualty  Department 
Mr.  D.  Michael  McConnell,  Assistant  Actuary 

Insurance  Crime  Prevention  Bureaux 

Mr.  Patrick  J.  Collins,  General  Manager 
Mr.  W.  J.  Fitzsimmons,  Deputy  Manager 
Mr.  Jean  Claude  Cloutier,  Chief  Superintendent 
Mr.  E.  F.  (Sam)  Escubedo,  Corporate  Secretary 

The  Insurance  Institute  of  Ontario 

Mr.  William  E.  Toyne,  Past  President 
Mr.  J.  C.  Rhind,  General  Manager 

Independent  Insurance  Agents  and  Brokers 

Mr.  Basil  N.  Steggles,  Vice-President  and  Chairman  of  the  Legislative 
Committee 
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Mr.  Herb  F.  Baker,  General  Manager 

Mr.  Fred  G.  Funston,  General  Manager,  Canadian  Federation  of  Insurance 
Agents  and  Brokers  Associations 

Toronto  Insurance  Conference 

Mr.  Bryce  Hunter,  President  and  Vice-President,  Hunter  Rowell  &  Co. 

Limited 
Mr.  Jack  Cross,  Vice-President  and  Senior  Vice-President,  Reed  Shaw 

Stenhouse  Limited 
Mr.  Norman  Amondsen,  Chairman  Casualty  Committee  and 

Vice-President,  Marsh  and  McLennan  Ltd. 
Mr.  Jim  Cramb,  Chairman  Property  Committee  and  Vice-President  and 

Director,  Tomenson  Saunders  Whitehead  Limited 

Ontario  Insurance  Adjusters  Association 
Mr.  James  J.  Allan,  President 

Ontario  Mutual  Insurance  Association 

Mr.  Vernon  T.  Inglis,  President  of  O.M.I.  A.  and  Secretary-Manager  of 

the  Formosa  Mutual  Fire  Insurance  Company 
Mr.  Mel  Mclntyre,  Executive  Secretary  of  O.M.I.  A. 
Mr.  Max  Forsythe,  Past  President  of  O.M.I.  A.,  and  President  of  the  Farm 

Mutual  Reinsurance  Plan  Inc. 
Mr.  Bruce  Bird,  Manager-Treasurer  of  the  Farm  Mutual  Reinsurance  Plan 

Inc. 
Mr.  A.  Bruce  Caughey,  Past  President  of  O.M.I.  A.  and  President  Amherst 

Island  Mutual  Fire  Insurance  Company 
Mr.  Gordon  L.  Welsh,  Past  President  of  O.M.I.  A.,  and 

Secretary-Manager  of  Dumphries  Mutual  Fire  Insurance  Company 

Canadian  Boiler  &  Machinery  Underwriters  Association 

Mr.  Shaun  P.  Bryan,  Boiler  and  Machinery  Manager,  Royal  Insurance 
Mr.  C.  A.  (Skip)  Williams,  Vice-President,  The  Boiler  Inspection  and 
Insurance  Co.  of  Canada 


D.  INDIVIDUAL  INSURANCE  COMPANIES,  AGENTS, 
BROKERS,  ADJUSTERS 

The  Allstate  Insurance  Companies  of  Canada 

Mr.  Gerald  J.  Fournier,  President  and  Chief  Operating  Officer 
Mr.  John  Drennan,  Senior  Actuary,  Allstate  Insurance  Company  in  the 
United  States 
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The  Canadian  Indemnity  Company 

Mr.  Harley  Vannan,  President 

Mr.  Gordon  Mussell,  Casualty  Manager 

Canadian  Industrial  Risks  Insurers 

Mr.  S.  J.  Davidson,  Chairman,  Government  Committee  of  C.I. R.I.  and 
Vice-President,  The  Dominion  of  Canada  General  Insurance 
Company 

Mr.  Ronald  Berler,  Underwriting  Manager,  C. I.R.I. 

Canadian  Reinsurance  Company 

Mr.  Robert  F.  Clark,  Deputy  Chairman 

Factory  Mutual  System 

Mr.  Tiit  Pikksalu,  Eng.,  Vice-President,  Manager  Canadian  Operations, 

Allendale  Mutual  Insurance  Company 
Mr.  David  L.  Johnson,  Vice-President,  General  Counsel  and  Assistant 

Secretary,  Allendale  Mutual  Insurance  Company 

Harriott  &  Associates  of  Canada  (1974)  Limited 
Mr.  Claire  W.  Miller,  President 

Jamie  son-Hilts  Insurance  Agency  Limited,  Woodstock 
Mr.  Jim  Jamieson,  F.I.I.C. 

Munich  Reinsurance  Company  of  Canada 
Mr.  John  M.  Coker,  President 

Royal  Insurance  Canada 

Mr.  Alan  A.  Horsford,  President  and  Chief  Executive  Officer 

Mr.  J.  Robitaille,  Executive  Vice-President 

Mr.  Roy  A.  Elms,  Executive  Vice-President 

Mr.  William  Campbell,  Senior  Vice-President 

Mr.  K.  C.  Walduck,  Senior  Vice-President 

Mr.  Leon  K.  Albrecht,  Vice-President 

Mr.  R.  W.  Radford,  Vice-President 

Mr.  Peter  M.  Shepherd,  Vice-President,  Branch  Operations 

Mr.  Alan  R.  Westbrook,  Vice-President  and  Investment  Manager 

Mr.  Donald  J.  Courtney,  Administration  Manager 

Mrs.  Nancy  G.  Godwin,  Investment  Manager 

Mr.  Grant  H.  Ince,  Branch  Marketing  Manager 
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Mr.  Kip  Van  Kempen,  Training  Supervisor 

Mr.  Karl  Von  Levetzow,  Underwriting  Manager 

Mr.  Jim  Mason,  Branch  Underwriting  and  Marketing  Manager 

Mr.  A.  Rennie,  Boiler  and  Machinery  Manager 

Mr.  Barry  J.  Robinson,  Personal  Lines  Manager 

Mr.  E.  R.  Snow,  Property  Manager — Loss  &  Claims  Service 

Mr.  J.  Dann  Thompson,  Branch  Manager 

State  Farm  Fire  &  Casualty 

Mr.  Andrew  Spohr,  Underwriting  Superintendent 

E.  OTHERS 

Appraisal  Institute  of  Canada 

Mr.  Gerald  A.  Rouleau,  President 

Mr.  J.  D.  H.  Mackenzie,  Past  President 

Arbitrators'  Institute  of  Canada 

Mr.  Donald  Martin,  Representative 

Mr.  Ralph  B.  Payne,  Past  Chairman,  Reed,  Shaw  Osier  Limited 

Mr.  Paul  B.  Walters,  Paul  B.  Walters  &  Associates  Ltd. 

Peter  Armour  Insurance  Counselling  Limited 

Mr.  Peter  J.  Armour 

Mr.  R.  M.  Burnard,  P.Eng. 

Canadian  Household  Goods  Carriers'  Tariff  Bureau  Association 
Mr.  W.  David  McConnell,  Executive  Vice-President  and  Manager 

Canadian  Manufacturers'  Association 

Mr.  G.  C.  Hughes,  Director  of  Legislation  Taxation  and  Technical  Group 
Mr.  Douglas  Montgomery,  Manager  Legislation  Department 
Mr.  Grant  Murray,  Q.C.,  Secretary,  Vice-President  and  General  Counsel, 
I.B.M.  Canada  Limited 

Canadian  Medical  Protective  Association 

Dr.  F.  Norman  Brown,  Secretary/Treasurer 
Mr.  Charles  F.  Scott,  Q.C.,  General  Counsel 

City  of  Toronto,  Council 

Mr.  Richard  Gilbert,  Aderman  Ward  3 
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Mr.  Colin  Hughes,  Director  of  Research  and  Information,  Development 
Department 

City  of  Toronto,  Fire  Department 

Mr.  William  Sproule,  Chief  Fire  Prevention  Officer,  Fire  Prevention 
Bureau 

Connaught  Laboratories  Limited 

Mr.  A.  K.  Aagaard,  Director,  Finance  and  Secretary-Treasurer 

The  Consumers'  Association  of  Canada  (Ontario) 
Mrs.  Barbara  J.  Shand 

Mr.  Edward  Deibel ,  Alderman,  City  of  North  Bay 

General  Appraisal  of  Canada  Limited 

Mr.  Ronald  G.  Dawkins,  Regional  Manager 

R.  W .  Hope  Limited,  Construction  &  Appraisals 
Mr.  Robert  Hope,  President 

Mr.  William  McLeod,  Professor  of  Business  Administration,  Cambrian 
College,  Sudbury. 

Mechanical  Contractors  Association  Ontario 

Mr.  W.  T.  A.  Nicholls,  Executive  Vice-President 

Mr.  Derwert  Lewis,  Executive  Vice-President,  Toronto  Chapter 

Mr.  Larry  Monette,  Contractor 

The  Metropolitan  Trust  Company  of  Canada 
Mr.  Stewart  Ripley,  President 

Ministry  of  The  Solicitor  General  Office  of  The  Ontario  Fire  Marshal 

Mr.  John  R.  Bateman,  Fire  Marshal 

Mr.  Alan  C.  Williams,  Deputy  Fire  Marshal,  Chief  Investigative  Officer 

Ontario  Association  of  Architects 

Mr.  Vladan  Milic,  President  O.A.A.  and  Partner,  Adamson  Associates 

Architects  Planners 
Mr.  Brian  Parks,  Executive  Director  O.A.A. 
Mr.  Lyle  Brown,  Counsel  to  O.A.A.  in  matters  dealing  with  contractors 
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Ontario  Crop  Insurance  Commission 
Mr.  Henry  Ediger,  General  Manager 

Ontario  General  Contractors  Association 

Mr.  E.  R.  Fenton,  Executive  Director 
Mr.  Crawford,  Contractor 

Ontario  Hospital  Association 

Mr.  Roger  Slute,  Assistant  Executive  Director,  Association  Services 

Ontario  Law  Reform  Commission 

Mr.  Stephen  Waddams,  Project  Director,  Study  on  Products  Liability,  and 
Professor,  Faculty  of  Law,  University  of  Toronto 

Ontario  Risk  &  Insurance  Management  Society 

Ms.  Pamela  Dixon,  President 

Mr.  Robert  S.  Best,  Director,  Legislation 

Mr.  Donald  M.  Stuart,  Past  Chairman,  Legislation  Committee 

Ontario  Trucking  Association 

Mr.  Venning,  Director  of  Operations,  Safety  and  Security 

Mr.  J.  Cargill,  Director  of  Purchasing  and  Insurance,  Smith  Transport 

Mr.  George  Campbell,  Director  of  Claims,  Smith  Transport 

The  Public  Insurance  Administrators1  Association  of  Ontario 

Mr.  George  R.  Peterson,  Insurance  Administrator,  Borough  of 
Scarborough 

Mr.  Max  L.  Rapoport,  Q.C. 
Tellus  Instruments  Limited 

Mr.  Frank  W.  Emerson,  President 

Mr.  Barry  Butcher,  Marketing  Manager 

Mr.  Richard  MacDuffee,  R.  MacDuffee  and  Associates  Limited 

Underwriters'  Adjustment  Bureau  Limited 

Mr.  Ridley  Williams,  Executive  General  Adjuster 

Underwriters'  Laboratories  of  Canada 

Mr.  David  S.  Martin,  General  Manager 
Mr.  N.  S.  Pearce 
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APPENDIX  B 

(referred  to  in  Preface) 

LIST  OF  EXHIBITS 

1.  Insurance  Bureau  of  Canada,  "Facts  of  the  General  Insurance  Industry 
in  Canada",  5th  Edition. 

2.  Insurance  Bureau  of  Canada,  Loss  prevention  pamphlets — 

a.  "Insurance  and  Energy  Conservation1 ' 

b.  "Sixty  Ways  to  Prevent  Fire  in  Your  Home,, 

c.  "Loss  Prevention — Loss  Reduction:  What  the  Insurance  Industry 
is  Doing". 

3.  Insurance  Bureau  of  Canada,  Home  Insurance  pamphlets — 

a.  "Home  Insurance  Explained" 

b.  "Has  Your  Home  Outgrown  Your  Home  Insurance  Coverage?" 

c.  "Homeowner's  Insurance:  It  Costs  More  Because  It's  Worth  More 
to  You" 

d.  "Home  Insurance:  Last  of  the  Big  Bargains". 

4.  Insurance  Bureau  of  Canada,  "Insurance  Emergency  Plan:  Informa- 
tion and  Procedure  Booklet". 

5.  Insurance  Bureau  of  Canada,  "Home  Evaluation  Guide"  and  "Home 
Evaluation  Calculator",  1978  edition. 

6.  Royal  Insurance  Canada, 
Folder  including  material  on: 

—  organization  and  staff 

—  map  of  branches 

—  standard  homeowners  policy  used  by  the  industry 

—  new  plain  language  homeowners  policy,  "Select  Homeshield  Pol- 
icy" 

—  "Building  a  better  public  image" 

—  Advertisement  regarding  fire  losses  in  Cobalt,  May  23,  1977 

—  "The  Royal- Aide  Plan" 

—  Staff  training,  notes 

—  Consumer  Information  Service,  notes 

—  1977  net  written  premiums  by  branch  and  by  class,  Province  of 
Ontario 

—  Provincial  comparison  Canadian  investment  holdings  to  net  pre- 
miums. 

7.  Royal  Insurance  Canada,  Replacement  Cost  Estimator. 

8.  Royal  Insurance  Canada,  Commission  Rates,  Ontario. 

9.  Royal  Insurance  Canada,  Replacement  Cost  Endorsement. 
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10.  Royal  Insurance  Canada,  Notes  on  Personal  Lines — Ontario, 
—  '"Inflation  Allowances,  Eligibility  for  Select  Homeshield,\ 

1 1.  Business  Week,  "Sudden  Riches  for  the  Casualty  Insurers",  May  1, 
1978,  Pages  66-72. 

12.  The  Post  Magazine  &  Insurance  Monitor  (U.K.),  "The  Canadian  In- 
surance Market  in  the  1970V\  paper  delivered  by  Alan  A.  Horsford 
to  the  Insurance  Institute  of  London,  May  18,  1978,  Pages  1273- 
1279. 

13.  Insurance  Bureau  of  Canada,  "Submission  to  the  Ontario  Select  Com- 
mittee on  Company  Law",  July  19,  1978. 

14.  Ministry  of  Consumer  and  Commercial  Relations,  Memorandum  to 
Mr.  James  R.  Breithaupt,  Q.C.,  M.P.P.,  Chairman  Select  Committee 
on  Company  Law,  From  M.  A.  Thompson,  Superintendent  of  Insur- 
ance, July  19,  1978. 

15.  Trust  Companies  Association  of  Canada,  regarding  Fire  Insurance  on 
Mortgaged  Properties, 

a.  Letter  from  Mr.  James  Sayers,  Director  of  Administration  &  Secre- 
tary, to  Woods,  Gordon  &  Co.,  re:  Select  Committee  on  Company 
Law,  July  19,  1978. 

b.  Letter  from  Mr.  James  Sayers,  Secretary,  to  Department  of  Insur- 
ance, Ottawa,  re:  Fire  Insurance  on  Mortgaged  Properties,  June  18, 
1974. 

16.  City  of  Toronto  Fire  Department,  Master  Fire  Plan,  1978. 

17.  City  of  Toronto  Fire  Department,  pamphlets, 

a.  "In  Case  of  Fire  Call  

b.  "Life/ Property  and  the  Three  C's" 

c.  "To  Prevent  Fire  in  Your  Home,\ 

18.  Ontario  Municipal  Fire  Prevention  Officers'  Association,  "If  You 
Live  in  a  High  Rise  Apartment". 

19.  Underwriters'  Laboratories  of  Canada,  "Fire  Detection  in  the 
Home",  1977. 

20.  LCN  Closers,  ' '  Detection  devices  for  early  warning  and  control  of  fire 
in  buildings",  1974. 

21 .  Consumer  Reports,  "Adding  Insult  to  Injury,  The  Drive  to  Change  the 
Product-Liability  Laws",  July  1978,  pages  412-416. 

22.  Woods,  Gordon  &  Co.,  "Title  Insurance,  The  Registry  System  and 
the  Land  Titles  System  in  Ontario",  Memorandum,  July  26,  1978. 

23.  Insurer's  Advisory  Organization  of  Canada,  booklet  of  the  same 
name. 
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24.  Insurers'  Advisory  Organization,  "Submission  to  the  Ontario  Select 
Committee  on  Company  Law  on  Property  and  Casualty  (Non-Auto) 
Insurance",  July  1978. 

25.  Ontario  Insurance  Adjusters  Association,  Submission  to  the  Select 
Committee  on  Company  Law,  July  26,  1978. 

26.  Arbitrators'  Institute  of  Canada  Inc.,  Brief  to  the  Superintendents  of 
Insurance  of  the  Provinces  of  Canada  at  their  Spring  Meeting  in 
Toronto,  Ontario,  March  1978. 

27.  The  Appraisal  Institute  of  Canada,  notes  regarding  organization  and 
objectives. 

28.  Independent  Insurance  Agents  and  Brokers  of  Ontario,  Submission  to 
the  Select  Committee  on  Company  Law,  August  2,  1978. 

29.  Independent  Insurance  Agents  and  Brokers  of  Ontario,  Educational 
Department,  Folder  of  Educational  Material,  August,  1978. 

30.  Independent  Insurance  Agents  and  Brokers  of  Ontario,  Folder  includ- 
ing material  on: 

—  1977-1978  Education  Program  (pamphlet) 

—  I.I.A.B.O.  News,  Vol.  12  No.  10-July  15,  1978 

—  Your  Homeowners  Policy  (form) 

—  Your  Composite  Dwelling  Policy  (form) 

—  Accident  Notice  (form) 

—  Commercial  Account  Survey  (form) 

—  Marketing  Aid  Program  (booklet) 

—  An  Inventory  of  Your  Household  Possessions  (pamphlet) 

—  Application  for  Standard  Automobile  Policy  (form) 

—  Personal  Lines  Application  (form) 

—  Acknowledgement  of  Policy  Change  (form) 

—  Your  O.I.A.B.A.s  Minimum  Criteria  for  Agency/Company  Con- 
tract (pamphlet) 

—  List  of  Brokers  from  Department  of  Insurance,  I.I.A.B.O.  memo- 
randum, August  2,  1978. 

31.  Toronto  Insurance  Conference,  "Notes  on  Presentation  to  the  Ontario 
Legislative  Assembly,  Select  Committee  on  Company  Law",  August 
3,  1978. 

32.  Association  of  Superintendents  of  Insurance  of  the  Provinces  of  Can- 
ada, Report  of  the  Standing  Committee  on  General  Insurance  Legisla- 
tion, July  15,  1978,  M.  A.  Thompson,  Q.C.,  Chairman. 

33.  Ministry  of  Consumer  and  Commercial  Relations,  Letter  to  Mr.  James 
R.  Breithaupt,  Q.C.,  M.P.P.,  Chairman,  Select  Committee  on  Com- 
pany Law,  from  H.  Y.  Yoneyama,  P.Eng.,  Executive  Director,  Tech- 
nical Standards  Division,  August  1,  1978. 
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34.  Ministry  of  Consumer  and  Commercial  Relations,  Pressure  Vessels 
Branch,  Technical  Standards  Division,  Submission  to  the  Select  Com- 
mittee on  Company  Law,  dealing  with  Boilers  and  Pressure  Vessels 
Act,  August  4,  1978. 

35.  Ontario  Risk  &  Insurance  Management  Society,  Submission  to  the  Se- 
lect Committee  on  Company  Law,  August  1978,  including  copies  of: 

—  ''Submission  to  Ontario  Law  Reform  Commission  Re  Study  on 
Products  Liability1  \  February  13,  1978 

—  Letter  to  Ontario  Law  Reform  Commission  regarding  "Class  Ac- 
tions", May  12,  1977 

—  Article  from  Business  Insurance,  "Awards  that  disappear" — edi- 
torial opinions,  July  10,  1978 

36.  United  Kingdom,  Insurance  Brokers  (Registration)  Act  1977,  Chapter 
46. 

37.  Articles  on  Home  Insurance 

—  Globe  and  Mail,  "Plain  English  insurance  policies:  a  trend  in  con- 
tracts?", May  1,  1978 

—  Thunder  Bay  Chronicle,  "Home  insurance:  costs  up  and  policies 
shorter",  Feb.  14,  1978 

—  Thunder  Bay  Times,  "Home  insurance  costs  increase,  terms  de- 
cline", Feb.  15,  1978 

—  I.I.A.B.O.  News,  "Land  Does  not  Burn",  Feb.  28,  1978 

—  Toronto  Sun,  "He's  a  victim  of  fine  print",  May  18,  1978 

—  Guelph  Daily  Merc,  "Acton  man  may  take  legal  action  to  get  full 
amount  for  fire  loss",  May  19,  1978 

—  Hamilton  Spectator,  "Homeowner  sees  red  over  fire  claim",  May 
20,  1978 

—  Globe  and  Mail,  "Wide  Swings  Prevail  in  home  insurance  rates", 
July  26,  1977. 

38.  The  Fireman's  Fund  Insurance  Company  of  Canada,  "Shaw  &  Begg, 
Limited  and  Fireman's  Fund  Insurance  Company  of  Canada",  notes 
on  history  and  organization,  August  1978. 

39.  Canadian  Boiler  and  Machinery  Underwriters  Association — "Notes 
for  C.B.  &  M.U.A.  Presentation  to  the  Ontario  Select  Committee  on 
Company  Law  Respecting  Boiler  and  Machinery  Insurance",  August 
10,  1978. 

—  Schedule  of  Minimum  Inspection  Frequency,  The  Boiler  Inspec- 
tion Insurance  Company  of  Canada,  Effective  July  15,  1975. 

—  Uniform   Boiler  and   Pressure  Vessel   Laws  Society  Inc.,   Data 
Sheet,  June  1978. 

40.  Mr.  Edward  Deibel,  Alderman,  City  of  North  Bay,  Ontario,  Submis- 
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sion  to  the  Select  Committee  on  Company  Law,  notes  and  attach- 
ments, August  10,  1978. 

41.  General  Appraisal  of  Canada  Limited,  material  including: 

—  "Property  Insurance  .  .  .  need  for  appraisal  service"  (pamphlet) 

—  "Continuous  Service  ...  for  property  control  and  current  values" 
(pamphlet) 

—  ''Residential  Building  Cost  Guide,  1978"  (booklet) 

—  "Institutional  Building  Cost  Guide,  1978"  (booklet) 

42.  Insurance  Institute  of  Ontario,  folder  including: 

—  The  Insurance  Institute  of  Canada,  "Education  Programs,  1978- 
1979" 

—  The  Insurance  Institute  of  Canada,  "Outline  of  Course  Con- 
tents". 

—  The  Insurance  Institute  of  Ontario,  notes  and  fact  sheets  on  organi- 
zation, officers  and  governing  council,  "General  Insurance  Essen- 
tials" program,  "Associateship"  program,  "Fellowship"  pro- 
gram, I.I.O.  "Fact  Sheet". 

43.  Ministry  of  Consumer  and  Commercial  Relations,  Office  of  the  Super- 
intendent of  Insurance,  Notes  on  Homeowners  Insurance  Presentation, 
August  11,  1978. 

44.  Woods,  Gordon  &  Co.,  "Excise  Tax  Collected  by  the  Department  of 
Insurance,  Canada,  on  Net  Insurance  Premiums  Paid",  Memoran- 
dum, August  10,  1978. 

45.  Ministry  of  Consumer  and  Commercial  Relations,  Office  of  the  Super- 
intendent of  Insurance,  Letter  to  the  Chairman,  Select  Committee  on 
Company  Law,  From  M.  A.  Thompson,  Superintendent  of  Insurance, 
regarding  major  matters  of  overall  import  (apart  from  automobile  in- 
surance) being  discussed  by  his  office  with  the  insurance  industry,  Au- 
gust 9,  1978. 

46.  The  Times,  "Spreading  the  Risk — A  Special  Report  on  reinsurance", 
July  28,  1978. 

47.  Canadian  Reinsurance  Company,  Paper  on  "How  to  fix  retentions", 
provided  by  Mr.  Robert  F.  Clark,  Deputy  Chairman,  August  15, 
1978. 

48.  Nuclear  Insurance  Association  of  Canada,  Paper  summarizing  the 
operations  of  NIAC  and  including  membership  lists  and  some  details 
regarding  capacity  and  premium  income,  August  18,  1978. 

49.  The  Financial  Post,  "Key  to  the  right  home  insurance",  August  19, 
1978. 

311 


50.  Articles  on  the  property-casualty  insurance  industry 

—  Financial  Post,  'Trice-cutting  in  insurance  may  be  a  sometime 
thing",  May  13,  1978 

—  Globe  and  Mail,   "Property-casualty  insurers  are  viewing   1978 
with  alarm  and  1979  with  dread",  June  17,  1978 

—  Barron's,  "Escape  Clause — Investment  Income  Ensures  Casualty 
Underwriters'  Growth,"  June  5,  1978. 

51.  Articles  on  Agents' Liability 

—  John  Mackie,  CABV,  "Value  and  the  agent's  personal  liability — 
Watch  for  the  Wave",  Canadian  Underwriter 

—  Keith  Hodgson,  FIIC,  "How  to  invite  an  E  &  O  claim",  Canadian 
Underwriter. 

52.  R.  M.  Burnard,  P.Eng.,  Brief  to  the  Ontario  Select  Committee  on 
Company  Law,  on  Insurance  Practices,  September  5,  1978;  Letter  to 
J.  Breithaupt,  Chairman  of  the  Committee,  August  14,  1978. 

53.  The  Arbitrators'  Institute  of  Canada  Inc.,  Brief  before  the  Select  Com- 
mittee on  Company  Law,  September  5,  1978. 

54.  Globe  and  Mail,  "Arbitrators  Get  Backing  for  Referee  Role",  Sep- 
tember 2,  1978. 

55.  Canadian  Arbitration  Journal,  Vol.  2,  No.  2,  Spring  Edition  1978. 

56.  Ministry  of  Housing,  Ontario  Housing  Corporation,  "Smoke  Detec- 
tors in  Ontario  Housing  Corporation  Dwellings",  January  10,  1978. 

57.  Tellus  Instruments  Limited,  Presentation  before  the  Select  Committee 
on  Company  Law,  September  5,  1978. 

58.  Underwriters'  Laboratories  of  Canada,  material  including: 

—  "Underwriters'   Laboratories  of  Canada:  What  it  is  and  how  it 
operates",  (pamphlet) 

—  "Fire  Detection  in  the  Home",  (pamphlet) 

—  U.L.C.  Board  of  Directors,  1978-79 

—  List  of  Equipment  and  Materials,  Volume  I,  General,  March  1977 
and  March  1978  Supplement 

—  List  of  Equipment  and  Materials,  Volume  II,  Building  Construc- 
tion, September  1976  and  March  1978  Supplement 

—  What  is  the  significance  of  the  U.L.C.  Label?  (pamphlet) 

59.  Ontario  Risk  and  Insurance  Management  Society,  Submission  to  the 
Ontario  Select  Committee  on  Company  Law:  "Capacity  of  the  Insur- 
ance Business",  September  5,  1978. 

60.  Financial  Post,  "New  market  for  placing  big  risks?",  July  22,  1978. 
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61.  Factory  Mutual  System,  Allendale  Insurance,  folder  including: 

—  Notes  on  presentation  before  the  Select  Committee  on  Company 
Law,  September  6,  1978 

—  Comments  of  David  L.  Johnson,  V.P.  General  Counsel  and  Assis- 
tant Secretary,  Allendale  Mutual  Insurance  Company,  before  the 
Select  Committee  on  Company  Law,  September  6,  1978 

—  Allendale  Mutual  Price  Stability,  Fire  and  extended  coverage, 
1930-1977,  (chart) 

—  Loss  ratio  of  Factory  Mutual  members,  1835-1975;  general  re- 
quirements for  Factory  Mutual  International  Insurance,  (chart) 

—  "The  Factory  Mutual  System  in  the  Canadian  Mosiac",  (booklet) 

—  Factory  Mutual  System,  "Home  Guide  to  Fire  Safety  and  Secu- 
rity", 1974 

—  Allendale  Insurance,  "We  look,  but  do  we  see?"  (promotional 
booklet). 

62.  Canadian  Industrial  Risks  Insurers,  material  including: 

—  Notes  on  formation  and  operations 

—  "Canadian  Industrial  Risks  Insurers",  (pamphlet) 

—  Memorandum  of  Agreement  of  Canadian  Industrial  Risks  In- 
surers. 

63.  Ministry  of  Consumer  and  Commercial  Relations,  Office  of  the  Super- 
intendent of  Insurance,  Memorandum  to  the  Chairman,  Select  Com- 
mittee on  Company  Law,  from  M.  A.  Thompson,  Superintendent  of 
Insurance,  on  "Farm  Mutuals",  August  28,  1978. 

64.  Ontario  Mutual  Insurance  Association,  Brief  submitted  to  Ontario  Le- 
gislative Assembly,  Select  Committee  on  Company  Law,  by  Ontario 
Mutual  Insurance  Association  on  behalf  of  the  Farm  Mutual  Insurance 
Companies  of  Ontario,  August  30,  1978. 

65.  Computerization  for  Agencies 

—  Jamieson-Hilts  Insurance  Agency  Ltd.,  notes  on  presentation  to  the 
Select  Committee  on  Company  Law,  September  7,  1978 

—  Canadian  Insurance,  January  1978  issue 

—  Canadian  Insurance,  "E.D.P. — Update",  by  James  R.  Jaimeson, 
January  1977 

—  I.I.A.B.O.  News,  "International  study  proposed  for  Agency  EDP 
programs" 

—  Federation  News  Digest,  Special  Edition — Mini  Computer  Issue, 
No.  3/78. 

66.  Royal  Insurance  Canada,  "The  Co-insurance  Clause",  (pamphlet). 

67.  Insurance  Bureau  of  Canada,  Surety  Newsletter,  November  1,  1977. 

68.  Articles  on  Surety  Bonding 
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—  Daily  Commercial  News,  "Canada  facing  bonding  problem — 
surety  official",  March  8,  1978 

—  Bruce  C.  Gordon,  "Surety  Bonding  in  Canada:  past  performance 
and  future  challenge",  Canadian  Insurance,  March  1978 

—  Globe  and  Mail,  "Letter  of  Credit  Use  by  contractor  cited", 
March  8,  1978 

—  Globe  and  Mail,  "Building  claims  problems  noted",  March  9, 
1978 

—  Globe  and  Mail,  "I. B.C.  officer  feels  small  builders  get  inade- 
quate bonding  service'1,  March  7,  1978 

—  J.  C.  W.  Thompson,  "Letters  of  Credit:  are  they  a  panacea  or  a 
time  bomb?",  March  1978 

—  Canadian  Underwriter,  "Canadian  Construction  Association 
Bonding  Survey",  May  1977 

—  Serge  C.  Murray,  "Contract  surety:  an  unknown  business",  Cana- 
dian Underwriter,  May  1977. 

69.  Woods,  Gordon  &  Co.,  memorandum  to  the  Select  Committee  on 
Company  Law,  Re:  Surety  Bonds — Requirements  of  Provincial  Gov- 
ernment Ministries,  September  1,  1978. 

70.  The  Canadian  Manufacturers'  Association,  Results  of  CMA  Question- 
naire on  Product  Liability  Insurance. 

71.  The  Canadian  Manufacturers'  Association,  Discussion  Paper  on  Prod- 
uct Liability,  June  15,  1978. 

72.  Ontario  Law  Reform  Commission,  "Study  on  Products  Liability — 
Background  Paper",  November  1977. 

73.  Insurance  Bureau  of  Canada,  Submission  to  Ontario  Law  Reform 
Commission  on  Study  on  Products  Liability,  March  23,  1978. 

74.  The  Toronto  Insurance  Conference,  Report  to  The  Select  Committee 
on  Company  Law-Products  Liability,  presented  September  12,  1978 
by  N.  C.  Amondsen,  Chairman  Casualty  Committee. 

75.  Articles  on  Products  Liability 

—  Canadian  Consumer,  "Class  Actions",  August  1977 

—  Financial  Times  of  Canada,  "Product  Liability:  It's  almost  here 
and  it  means  big  lawsuits  and  a  dramatic  rise  in  insurance  rates", 
June  5,  1978 

—  Financial  Post,  "Rush  to  liability  insurance  produces  Catch-22  sit- 
uation", July  1,  1978 

—  Financial  Post,  "Significant  Warranty  Changes  for  consumers  and 
manufacturers",  July  8,  1978 

—  The  National  Underwriter,  "Industry  Split  over  Tax  Breaks  for 
Product  Cover",  September  1,  1978 

—  The  National  Underwriter,  "Consumers  Seem  Threatened  by 
Moves  to  Block  Product  Liability  Reform",  September  1,  1978. 
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76.  Bibliography,  "Published  Articles,  Material,  Etc.,  Relating  to  Prod- 
uct Laibility,"  provided  by  Mr.  A.  K.  Aagaard,  Director,  Finance  and 
Secretary/Treasurer,  Connaught  Laboratories  Limited. 

77.  Ontario  Mortgage  Corporation,  Ministry  of  Housing,  Letter  to  Mr. 
James  R.  Breithaupt,  Q.C.,  M.P.P.,  regarding  Ontario  Mortgage  Cor- 
poration's requirements  for  property  insurance,  August  29,  1978. 

78.  I.N. A.  Corporation,  "Captive  Insurers — Some  Professional  Consi- 
derations", (booklet) 

79.  Articles  on  Homeowners  Insurance 

—  Financial  Times  of  Canada,  "Homeowners  Insurance:  Risks  and 
the  value  of  your  property  do  change  over  the  years.  A  policy  re- 
view can  assure  the  fine  print  covers  any  catastrophe",  August  7, 
1978. 

—  Financial  Times  of  Canada,  "Shopping  for  a  policy",  August  7, 
1978. 

80.  Statement  to  the  Select  Committee  on  Company  Law  by  the  Honour- 
able Larry  Grossman,  Q.C.,  September  1 1,  1978  on  Part  XIV  of  the 
Insurance  Act:  Agents,  Brokers  and  Adjusters. 

81.  Statement  to  the  Select  Committee  on  Company  Law  by  the  Honour- 
able Larry  Grossman,  Q.C.,  Minister  of  Consumer  and  Commercial 
Relations,  September  11,  1978  on  Boiler  and  Pressure  Vessels  Act, 
Possible  Amendments  and  Their  Relation  to  the  Insurance  Industry. 

82.  City  of  Toronto,  Brief  to:  The  Select  Committee  on  Company  Law — 
Property  Insurance,  September  1978. 

83.  City  of  Toronto,  Department  of  the  City  Clerk,  Recommendation  Em- 
bodied in  Report  No.  12  of  the  Committee  on  Neighbourhoods,  Hous- 
ing, Fire  and  Legislation  as  adopted  by  City  Council  at  its  meeting 
held  on  June  19  and  21,  1978 

—  including  Report  on  Insurance,  Development  Department,  May 
1978. 

84.  Mr.  Peter  J.  Armour,  Submission  to  the  Select  Committee  on  Com- 
pany Law  Re  Property  and  Casualty  Insurance  and  the  Role  of  the  In- 
surance Consultant,  September  19,  1978. 

85.  Insurance  Crime  Prevention  Bureaux,  Submission  to  the  Select  Com- 
mittee on  Company  Law — Property  and  Casualty  Insurance,  Sep- 
tember 19,  1978. 

86.  Articles  on  Professional  Liability 

—  Globe  and  Mail,  "Architect  Claims  Liability  Burden  is  Placed  Un- 
fairly on  Profession",  February  14,  1978 

—  Financial  Times  of  Canada,  "The  Premium  Plague:  High  Profes- 
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sional  Liability  Costs  are  Coming  and  You,  the  Consumer,  Will 
Pay  for  Them",  August  21,  1978. 

87.  Stipulated  Price  Contract  project,  Canadian  Construction  Documents 
Committee,  Canadian  standard  construction  document  12,  Architects, 
1974. 

88.  CCA.  (Canadian  Construction  Association)  Position  on  the  Waiver 
Clauses  in  C.C.D.C.  Documents  12/2,  4  and  13/3,  July  12,  1978. 

89.  Articles  on  Home  Insurance 

—  Financial  Post,  "Key  to  the  Right  Home  Insurance",  August  19, 
1978 

—  The  Spectator,  "Home  Insurance  Needs  Checking",  August  21, 
1978 

—  Ottawa  Evening  Journal,  "Smoke  Alarms  are  Now  the  Law",  Au- 
gust 17,  1978 

—  Ottawa  Evening  Journal,  "Smoke  Detector  Law  Praised",  August 
18,  1978. 

90.  Articles  on  the  Insurance  Industry 

—  Globe  and  Mail,  "Insurance  Firms  Plan  more  Positive  and  Aggres- 
sive Posture  Toward  Critics",  September  15,  1978 

—  Globe  and  Mail,  "Outside-industry  Man  New  Insurance  Chief", 
September  15,  1978 

—  Globe  and  Mail,  "Property-casualty  Insurers  Claim  General  Profit 
Drop  in  First  Half",  September  16,  1978. 

91.  Financial  Times  of  Canada,  "The  Risk  Manager:  The  Company's  In- 
surance Against  Fresh  Disasters",  August  28,  1978. 

92.  Canadian  Transport  Commission,  The  Marine  Insurance  Industry  in 
Canada,  April  1978,  Chapter  9,  Summary  and  Conclusions. 

93.  Insurance  Marketing,  "Allstate  Offers  New  Homeowners  Policy", 
July  1978. 

94.  Notes  from  the  presentation  before  the  Select  Committee  on  Company 
Law  by  the  Allstate  Insurance  Companies  of  Canada,  "Dialogue  with 
Consumers — Some  Allstate  examples",  September  21,  1978. 

95.  Newsletter  from  the  Allstate  Insurance  Companies  of  Canada. 

96.  The  Toronto  Star,  "Sue  Your  Doctor?  It's  Easier  to  Win  $1  Million, 
Critics  say",  September  20,  1978. 

97.  Canadian  Medical  Protective  Association,  Seventy-Seventh  Annual 
Report,  June  1978. 

98.  The  Canadian  Bankers'  Association,  Letter  to  Mr.  James  R.  Breith- 
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aupt,  Q.C.,  M.P.P.,  regarding  practices  of  the  chartered  banks  in  re- 
quiring property  insurance  on  morotgaged  properties,  September  18, 
1978. 

99.  Ontario  Credit  Union  League  Limited,  Letter  to  Mr.  James  R.  Breith- 
aupt,  Q.C.,  M.P.P.,  regarding  practices  of  credit  unions  in  requiring 
property  insurance  on  mortgaged  properties,  October  1 1,  1978. 

100.  Allstate  Insurance  Company,  Narrative  Version  of  September  21, 
1978  presentation  to  the  Committee  on  the  "Basic  Homeowners"  pol- 
icy developed  for  use  in  the  United  States. 

101.  Better  Business  Bureaus — Ontario,  Submission  to  the  Select  Commit- 
tee on  Company  Law  on  General  Insurance  (Other  than  Auto),  No- 
vember 10,  1978. 

102.  The  Canadian  Board  of  Marine  Underwriters,  Submission  to  the  Se- 
lect Committee  on  Company  Law,  on  Marine  Insurance,  December  4, 
1978. 

103.  Office  of  the  Superintendent  of  Insurance,  Folder  including  material 
on: 

a.  Office  of  the  Superintendent  of  Insurance,  Letter  to:  Chief  Execu- 
tive Officers,  All  Insurers  transacting  Automobile  Insurance  in  the 
Province  of  Ontario,  December  28,  1978. 

—  Regarding  Ontario-Quebec  arrangement  with  respect  to  Ontario 
residents  injured  in  automobile  accidents  in  Quebec. 

b.  Regulation  Made  Under  the  Insurance  Act,  Amendment  to  Sched- 
ule E  of  the  Insurance  Act,  not  dated  1978. 

c.  Ministry  of  Consumer  and  Commercial  Regulations,  Memorandum 
to  Mr.  J.  Breithaupt,  Q.C.,  M.P.P.  Chairman,  Select  Committee 
on  Company  Law;  from  M.  A.  Thompson,  Superintendent  of  In- 
surance, January  8,  1979. 

—  Regarding  O.H.I. P.  Bulk  Subrogation  Agreement,  Background 
Material  Submitted  January  9,  1979. 

—  Memorandum  to  Chief  Executive  Officers,  All  Insurers  Trans- 
acting Automobile  Insurance  in  Ontario,  Re:  O.H.I. P.  Bulk 
Subrogation  Contract,  November  20,  1978. 

—  Insurance  Bureau  of  Canada,  Bulletin  No.  12,  Re:  O.H.I. P. 
Subrogation,  November  13,  1978. 

d.  Motor  Vehicle  Accident  Claims  Fund,  Summary  (of  Revenue,  Dis- 
bursements, Surplus,  Number  of  Claims)  for  March  31,  1976, 
1977  and  1978. 

e.  Analysis  of  Profit  and  Loss  of  Canadian  Business  by  Major 
Classes,  All  Companies,  S-9  Report  Analysis,  1974,  1975  and 
1976. 
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f.  Automobile  Insurance,  Rate  Distribution  for  Toronto  Area,  Class 
023,  Percentage  of  Business  and  Percentage  of  Companies  within 
various  percentages  of  mean  premium,  1976  and  1977. 

g.  Table  of  Automobile  Insurance  Complaint  Rates  for  the  Two  Year 
Period  Ending  December  31,  1977. 

104.  Articles  on  crop  insurance: 

—  Kingston  Whig  Standard,  "Few  Farmers  Ignore  Crop  Insurance 
Today",  August  26,  1978. 

—  Belleville  Intelligencer,  "Crop  Insurance  Often  Factor  in  Financ- 
ing", April  29,  1978. 

—  Windsor  Star,  "Crop  Insurance  doesn't  attract  potato  growers", 
April  5,  1978. 

—  Pembroke  Observer,  "Some  Area  Farmers  Disappointed  with  Hay 
Crop  Insurance  Plan",  December  4,  1978. 

—  Kingston  Whig  Standard,  "Farmers  Protest  Crop  Insurance  Pay- 
ments for  Drought",  December  8,  1978. 

105.  Ontario  General  Contractors  Association,  Submission  Concerning 
Surety  Bonds  to  the  Select  Committee  of  the  Ontario  Legislative  As- 
sembly on  Company  Law,  January  10,  1979. 

106.  Canadian  Insurance/ Agent  and  Broker,  Editorial  comment — "Auto- 
mobile rating:  age  and  sex  discrimination?"  December  1979. 

107.  Independent  Insurance  Agents  &  Brokers  of  Ontario,  Letter  to  J.  R. 
Breithaupt,  Q.C.,  M.P.P.,  Chairman,  Select  Committee  on  Company 
Law,  Re:  The  Select  Committee's  Second  Report  on  Automobile  In- 
surance and  the  Insurance  Industry,  January  9,  1979. 

108.  The  Mechanical  Contractors  Association  Ontario,  Presentation  to  the 
Ontario  Select  Committee  on  Company  Law  concerning  Surety  Bond- 
ing, January  1 1,  1979. 

109.  Globe  and  Mail,  "Great-West  takes  group  business  into  non-life 
fray",  December  2,  1978. 

110.  Mr.  Claire  W.  Miller,  Harriott  &  Associates  of  Canada  (1974)  Lim- 
ited, material  provided  on  January  1 1,  1979,  including: 

—  Remarks  before  the  Select  Committee  on  Company  Law. 

—  Brochure  on  "One  Package  Group  Protection"  plan  provided  by 
Harriott  &  Associates  of  Canada  (1974)  Limited. 

—  Application  Form  for  One  Package  Group  Protection  Plan. 

—  Premium  Schedule  for  Cities  over  25,000  Population,  H  &  A,  Sep- 
tember 1978. 

111.  Statement  of  Dennis  Timbrell,  Minister  of  Health,  "Subrogation", 
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December  15,  1978;  and  copy  of  Agreement  referred  to  in  the  State- 
ment. 

112.  Ministry  of  Consumer  and  Commercial  Relations,  Memorandum  to 
Mr.  J.  R.  Briethaupt,  Q.C.,  M.P.P.,  Chairman,  Select  Committee  on 
Company  Law,  from  E.  H.  Miles,  Director,  Motor  Vehicle  Accident 
Claims  Fund,  Re:  Motor  Vehicle  Accident  Claims  Fund,  Financial 
Statement,  March  31,  1978,  and  Criteria  for  Write-Offs,  January  15, 
1979. 

113.  Ministry  of  Consumer  and  Commercial  Relations,  Memorandum  to 
Mr.  J.  R.  Briethaupt,  Q.C.,  M.P.P.,  Chairman,  Select  Committee  on 
Company  Law,  from  E.  H.  Miles,  Director,  Motor  Vehicle  Accident 
Claims  Fund,  Re:  Direct  Compensation  Agreement — Province  of 
Quebec,  January  15,  1979. 

1 14.  Memorandum  of  Agreement  Made  and  Entered  into  this  27th  Day  of 
December  1978  Between  Regie  De  L' Assurance  Automobile  in  Que- 
bec and  Minister  of  Consumer  and  Commercial  Relations  for  On- 
tario. 

115.  Province  of  New  Brunswick,  Bill  89,  an  Act  to  Amend  the  Motor  Ve- 
hicle Act,  Part  V,  Section  266. 

116.  State  of  Illinois,  House  Bill  3223  introduced  April  14,  1978  by 
Telcser,  Ryan,  Epton,  Deavers,  C.  M.  Stiehl,  Waddell  and  Maher, 
80th  General  Assembly. 

—  Copy  of  the  Bill,  regarding  rates  for  insurance. 

—  Paper:  "Proposed  Property  and  Casualty  Insurance  Rating  Law". 
Summary  of  the  Bill  and  Section-by-Section  Analysis. 

1 17.  State  of  Illinois,  Department  of  Insurance,  Illinois  Automobile  Insur- 
ance Rate  Study,  May  1977. 

1 18.  State  of  Illinois,  Department  of  Insurance,  Richard  L.  Mathias,  Direc- 
tor, 43rd  Annual  Report  to  the  Governor  Including  Summary  of  An- 
nual Statements,  for  Year  Ending  December  31,  1977. 

1 19.  Illinois  Department  of  Insurance,  Richard  L.  Mathias,  Director  "Spe- 
cial Report — Financial  Regulation  in  Illinois",  Illinois  Insurance, 
January  1978. 

120.  Illinois  Department  of  Insurance,  Richard  L.  Mathias,  Director,  Illi- 
nois Insurance,  Special  Issue,  1978. 

121.  Illinois  Department  of  Insurance  "EDP  Auditing — The  Illinois  Expe- 
rience", Thomas  P.  Farrell,  Computer  Audit  Specialist,  1978. 

122.  Illinois  Department  of  Insurance,  Memorandum:  "An  Aggregate  Data 
Study  of  the  Differential  Effects  of  the  Rate  Regulatory  System  on 
Structure  and  Performance  in  the  Property  and  Casualty  Industry". 
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123.  State  of  Wisconsin,  The  Insurance  Code ,  Chapter  625,  "Rate  Regula- 
tion". 

124.  Illinois  Department  of  Insurance,  Richard  L.  Mathias,  Director,  Insur- 
ance Regulation  and  Antitrust :  The  Effect  of  the  Repeal  of  the  McCar- 
ran-Ferguson  Act,  January  1979. 

125.  Royal  Insurance  Canada,  "A  24-hour  emergency  hotline  service", 
Announcement  of  service,  January  24,  1979. 

126.  Ministry  of  the  Attorney  General,  Crown  Law  Office,  Civil  Law,  Let- 
ter to  Mr.  James  R.  Breithaupt,  Q.C.,  M.P.P.,  Chairman,  Select 
Committee  on  Company  Law,  regarding  Sections  18  and  90  of  the  In- 
surance Act,  January  29,  1979. 

127.  Groupement  des  Assureurs  Automobiles,  "Direct  compensation 
agreement  for  the  settlement  of  automobile  accidents",  Province  of 
Quebec,  April  17,  1978. 


320 


APPENDIX  C 

(referred  to  in  Chapter  3) 


LIST  OF  ORGANIZATIONS  OPERATING  IN  THE 

PROPERTY  AND  CASUALTY  INSURANCE  BUSINESS  IN 

ONTARIO  AS  AT  DECEMBER  31,  1977 

The  sources  of  the  information  used  in  this  Appendix  are  as  follows: 

1.  Company  Name 

—  Section  V  of  the  1977  Annual  Report  of  the  Superintendent  of  Insur- 
ance of  Ontario  lists  all  the  organizations  writing  property  and  casu- 
alty insurance  in  Ontario  and  the  premiums  they  write. 

2.  Enabling  Legislation 

—  The  Annual  Report  of  the  Superintendent  of  Insurance  of  Ontario  for 
Ontario  companies  and  the  Annual  Report  of  the  Federal  Superin- 
tendent of  Insurance  for  the  Canadian,  British  and  Foreign  companies 
list  the  origin  of  the  enabling  legislation  which  defines  the  jurisdiction 
over  reporting  requirements. 

3.  Affiliation  by  Group 

—  The  annual  statistical  issue  of  Canadian  Insurance  provides  this  in- 
formation. (While  other  affiliations  may  exist,  only  those  shown  by 
Canadian  Insurance  have  been  used.) 

4.  Year  Licenced 

—  The  individual  financial  statements  of  organizations  contained  in  both 
the  Provincial  and  Federal  Superintendents'  Annual  Reports  indicate 
the  year  licenced. 

5.  Ownership 

—  Ownership  is  defined  on  the  basis  of  an  analysis  by  the  Ontario  De- 
partment of  Insurance. 

6.  Direct  Premiums  Written 

—  Section  V  of  the  1977  Annual  Report  of  the  Superintendent  of  Insur- 
ance of  Ontario  lists  all  organizations  writing  property  and  casualty 
insurance  in  Ontario  and  the  premiums  they  write. 
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APPENDIX  D 

(referred  to  in  Chapter  3) 

ASSUMPTIONS  AND  BASIS  OF  PRESENTATION  OF  DATA  ON 

THE  PROFITABILITY  AND  OPERATING  COST  STRUCTURE  OF 

THE  GENERAL  INSURANCE  INDUSTRY  IN  ONTARIO 

A.  INTRODUCTION 

This  Appendix  outlines  the  sources  of  information,  the  assumptions 
and  the  data  used  in  the  analysis  of  the  profitability  and  operating  cost  struc- 
ture of  the  general  insurance  industry  in  Ontario,  as  presented  in  Chapter 
Three  of  this  Report. 

The  financial  data  in  this  Appendix  are  assembled  from  a  combination 
of  four  sources:  (1)  Annual  Reports  of  the  Superintendent  of  Insurance  for 
Canada,  (2)  Annual  Reports  of  the  Superintendent  of  Insurance  for  the  Prov- 
ince of  Ontario,  (3)  S-9  Reports  on  Operating  Results  by  Product  Line  for  all 
Canada  filed  annually  with  the  Provincial  Superintendent,  and  (4)  operating 
statistics  from  the  Insurance  Bureau  of  Canada  Expense  Allocation  and  Re- 
porting System.  Certain  of  the  data  in  this  Appendix,  relating  to  the  1977 
operations  of  the  general  insurance  industry  in  Ontario,  have  been  obtained 
from  unedited  drafts  of  the  1977  Annual  Report  of  the  Superintendent  of  In- 
surance for  the  Province  of  Ontario. 

All  organizations  writing  insurance  in  Canada  must  report  the  financial 
results  of  their  operations  directly  to  at  least  one  of  the  Provincial  Depart- 
ments of  Insurance  or  to  the  Federal  Department  of  Insurance.  The  Ontario 
and  Federal  reporting  requirements  are  the  same  as  for  the  automobile  insur- 
ance industry  and  were  set  out  in  some  detail  in  the  First  Report.1 

The  general  insurance  industry,  in  stressing  a  solvency  or  liquidation 
approach  to  the  valuation  of  assets  and  liabilities,  has  traditionally  not  fol- 
lowed accounting  principles  which  are  generally  accepted  in  other  commer- 
cial enterprises.  A  comparison  of  the  accounting  principles  used  in  the  gen- 
eral insurance  in  the  industry  with  those  found  in  other  commercial 
enterprises  was  provided  in  the  First  Report.2  It  is  worthy  to  note  that  recent 
changes  in  The  Canadian  and  British  Insurance  Companies  Act  now  permit, 
but  do  not  yet  require,  federally  registered  general  insurance  companies  to 
follow  generally  accepted  accounting  principles.  It  is  anticipated  that  report- 
ing on  this  more  informational  and  useful  basis  may  be  compulsory  for  the 
1979  accounting  year. 

In  addition  to  the  reporting  requirements  of  the  Provincial  and  Federal 
Superintendents,  members  of  the  Insurance  Bureau  of  Canada  report  operat- 
ing data  under  the  I. B.C.  Expense  Allocation  and  Reporting  System.  A  re- 


1.  First  Report  on  Automobile  Insurance,  pages  193  to  195. 

2.  First  Report  on  Automobile  Insurance,  Appendix  M. 
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view  of  I. B.C.  membership  in  1977  indicates  that  members  wrote  approxi- 
mately 80%  of  the  property  insurance  business  in  Ontario  and  85%  of 
liability  insurance  premiums.  Certain  of  the  analyses  in  this  Appendix  rely 
on  the  operating  statistics  produced  by  the  I. B.C.  Expense  Allocation  and 
Reporting  System  and,  in  such  cases,  it  is  assumed  that  these  statistics  are 
representative  of  the  Ontario  industry  as  a  whole. 

The  assumptions  and  presentation  of  data  on  the  profitability  and 
operating  cost  structure  of  the  general  insurance  industry  in  Ontario  are  out- 
lined in  this  Appendix  under  the  following  headings: 

B.  Notes  on  Preparation  of  Estimated  Income  Statements 

C.  Estimated  Income  Statement  Tables 

Table  1 — Property  Insurance 

Table  2 — Liability  Insurance 

Table  3 — Other  Lines  Insurance 

Table  A — Personal  and  Commercial  Property  Insurance 

Table  5 — Automobile  Insurance 

D.  Notes  on  Return  on  Equity  Calculations 

E.  Notes  on  Preparation  of  Estimated  Operating  Cost  Profile 

F.  Estimated  Operating  Cost  Profile  Tables 

Table  6 — Personal  Property  Insurance 
Table  7 — Commercial  Property  Insurance 
Table  8 — Liability  and  Other  Lines  Insurance 
Table  9 — Automobile  Insurance 

B.  NOTES  ON  PREPARATION  OF  ESTIMATED  INCOME 
STATEMENTS 

1.  General  Comments 

Individual  general  insurance  companies  do  not  report  the  specific  reve- 
nues and  expenses  relating  to  the  various  segments  of  their  Ontario  business. 
As  a  result,  the  income  statements  showing  the  operating  results  of  the  gen- 
eral insurance  business  in  Ontario  for  the  years  1973  to  1977  are  labelled 
"estimated".  Estimates  are  based  on  the  information  in  the  Annual  Reports 
of  the  Ontario  and  Federal  Superintendents  of  Insurance  together  with  data 
from  the  S-9  Reports  to  the  Ontario  Superintendent  concerning  the  Canada- 
wide  operations  of  the  reporting  companies.  Certain  assumptions  have  been 
made  in  the  preparation  of  the  income  statements  to  estimate  the  results  of 
industry  operations  in  Ontario.  These  assumptions  and  estimates  were  dis- 
cussed with  senior  officials  in  the  Office  of  the  Superintendent  and  with  offi- 
cials of  the  Insurance  Bureau  of  Canada  who  were  satisfied  that  the  data  de- 
veloped in  this  Appendix  provided  a  realistic  perspective  on  the  profitability 
of  the  Ontario  general  insurance  industry  and  of  its  product  line  segments. 
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Because  Lloyd's  is  required  to  report  only  summary  information  con- 
cerning its  operations  in  Canada  and  since  the  impact  of  its  results  on  any 
conclusions  concerning  the  general  insurance  industry  in  Ontario  would  be 
minimal,  the  business  Lloyd's  writes  has  been  excluded  from  the  estimated 
income  statements.  Also  excluded  are  the  results  of  the  farm  mutuals  which 
are  reported  separately  in  Appendix  E  of  this  Report,  together  with  the  sum- 
mary financial  information  available  on  Lloyd's. 

In  estimating  operating  results  by  major  product  line  segments,  exten- 
sive use  has  been  made  of  the  S-9  Reports.  The  general  content  and  the 
bases  of  preparation  of  the  S-9  Reports  are  set  out  below,  followed  by  an  ex- 
planation of  the  data  sources  and  calculations  corresponding  to  the  revenue 
and  expense  items  in  the  estimated  income  statements. 

2.  S-9  Reports 

S-9  Reports  must  be  filed  annually  with  the  Ontario  Superintendent  of 
Insurance  by  all  general  insurance  companies  licenced  to  do  business  in  On- 
tario, with  the  exception  of  Lloyd's  and  the  farm  mutual  insurance  compa- 
nies. The  S-9  Reports  reflect  the  operating  results  by  major  product  line  for 
all  business  written  in  Canada  by  companies  licenced  in  Ontario,  but  they  do 
not  break  out  separately  the  business  written  in  this  Province.  The  Superin- 
tendent's Office  consolidates  the  individual  company  reports  to  produce  an 
"all  companies"  Report.  The  "all  companies"  Reports  for  the  years  1973- 
1977  were  used  as  a  primary  source  of  information  in  preparing  the  Ontario 
product  line  income  statements.  As  well  as  profit  and  loss  statements,  the 
S-9  Reports  include  various  supporting  schedules. 

The  tabulation  of  the  1976  and  1977  "all  companies"  income  state- 
ment was  tested  from  the  S-9  Reports  of  individual  companies.  Various  pro- 
cedures were  used  to  confirm  the  accuracy  and  reliability  of  these  S-9  Re- 
port summaries.  The  following  sets  out  the  general  content  and  bases  of  S-9 
preparation: 

1 .  Net  premiums  written,  net  claims  incurred  and  net  commissions  are  re- 
ported for  S-9  purposes  net  of  both  licenced  and  unlicenced  reinsurance. 
It  is  understood  that,  for  Federal  reporting  purposes,  British  and  Foreign 
companies  may  not  net  out  unlicenced  reinsurance.  If  so,  the  impact  of 
this  difference  on  the  total  Canada-wide  figures  would  be  insignificant. 

2.  It  is  also  understood  that  companies  whose  Accident  and  Sickness  pre- 
mium income  is  less  than  $1,000,000  may  report  these  premiums  as 
Other  Lines  premium  income.  Once  again,  the  impact  on  the  results  of 
operations  in  the  Other  Lines  would  be  insignificant. 

3.  I. B.C.  members  allocate  general  expenses  to  product  lines  using  the 
I. B.C.  Expense  Allocation  programme.  Non-members  of  I. B.C.  may 
develop  and  use  reasonable  allocations. 
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4.  The  discounting  of  unearned  premium  reserves  by  up  to  20%,  to  allow 
for  deferred  acquisition  costs,  must  be  the  same  as  is  used  in  the  com- 
pany's annual  statement. 

5.  In  allocating  investment  income  to  major  product  lines  and  equity,  com- 
panies are  encouraged  to  follow  the  I. B.C.  allocation  guidelines.  Those 
companies  not  following  the  I. B.C.  guidelines  must  state  their  basis  of 
allocation.  In  general  terms  the  I. B.C.  guidelines  are  as  follows: 

a)  Equity  is  increased  (decreased)  for  over  (under)  reserving  of  unearned 
premiums  and  claims  to  arrive  at  adjusted  equity. 

b)  Opening  plus  closing  adjusted  equity  is  divided  by  two  to  obtain  an 
average  equity  for  the  year. 

c)  An  average  investment  yield  is  calculated  and  applied  to  the  average 
equity  to  determine  the  amount  of  investment  income  allocated  to 
equity. 

d)  The  difference  between  the  actual  investment  income  and  the  amount 
allocated  to  equity  is  the  income  to  be  allocated  to  the  major  product 
lines. 

e)  The  product  line  income  is  then  pro-rated  among  the  classes  using  the 
average  unearned  premium  reserves  plus  claims  reserves  for  each 
class. 

As  noted,  non-members  of  I. B.C.  may  develop  and  use  reasonable  al- 
locations when  completing  the  S-9  Report.  Since  premiums,  losses  and 
commissions  generally  can  be  associated  directly  with  a  product  line,  the 
use  of  "non-LB-C.^  allocation  methods  affects  only  general  expenses  and 
investment  income.  On  the  whole,  the  S-9  Reports  are  representative  of 
I. B.C.  allocation  methods  in  that  I. B.C.  members,  as  indicated  in  the  intro- 
duction to  this  Appendix,  are  representative  of  the  Ontario  industry. 

The  notes  which  follow  outline  the  sources  of  information  and  the  as- 
sumptions made  in  allocating  revenues  and  expenses  to  the  major  product 
line  segments  of  the  general  insurance  industry  in  Ontario,  as  shown  in  the 
estimated  income  statements  in  Tables  1  to  5. 

3.  Direct  Premiums  Written 

The  Annual  Report  of  the  Superintendent  of  Insurance  for  Ontario  de- 
tails, by  company,  the  amount  of  direct  premiums  written  in  Ontario  in  vari- 
ous classes  of  general  insurance.  These  amounts  were  grouped  to  determine, 
the  direct  premiums  written  by  major  class  of  insurance. 

4.  Net  Premiums  Written 

Net  premiums  written  is  determined  as  follows:  direct  premiums  writ- 
ten plus  reinsurance  assumed  less  reinsurance  ceded  equals  net  premiums 
written.  Individual  companies  are  not  required  to  allocate  the  reinsurance 
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they  assume  or  cede  to  their  business  written  in  each  Province.  In  order  to 
determine  net  premiums  written  in  Ontario  for  each  class  of  business,  the 
percentage  of  net  premiums  written  to  direct  premiums  written  was  calcu- 
lated from  the  Federal  Superintendent's  Annual  Report  for  all  Canada  for 
each  class  of  insurance.  After  discussions,  it  was  assumed  that  these  all  Can- 
ada percentages  apply  to  Ontario  and,  therefore,  they  were  used  to  factor  the 
Ontario  direct  premiums  written  to  net  premiums  written. 

5.  Net  Premiums  Earned 

From  the  S-9  Report  and  the  Federal  Superintendent's  Annual  Report, 
the  percentage  difference  between  net  premiums  earned  and  net  premiums 
written  for  all  Canada  was  calculated  for  each  class  of  insurance.  These  per- 
centages were  applied  to  the  Ontario  net  premiums  written  to  estimate  net 
premiums  earned. 

6.  Net  Claims  and  Adjustment  Expenses  Incurred 

The  Ontario  Superintendent's  Annual  Report  sets  out  direct  claims  in- 
curred for  each  class  of  insurance  written  in  Ontario.  To  arrive  at  net  claims 
incurred  for  each  class  of  insurance  in  Ontario,  assumptions  were  made 
comparable  to  those  made  for  net  premiums  written.  Accordingly,  the  esti- 
mates of  net  claims  and  adjustment  expenses  incurred  reflect  differences  be- 
tween the  Ontario  and  all  Canada  loss  ratios. 

7.  Net  Commission  and  General  Expenses 

The  S-9  Report  allocates  net  commission  and  general  expenses  to  the 
various  classes  of  insurance  on  an  all  Canada  basis.  Their  respective  per- 
centages of  net  premiums  earned  for  each  class  of  insurance  according  to  the 
S-9  Reports  were  used  to  calculate  net  commission  and  general  expenses  for 
Ontario  for  each  product  line.  Inquiries  were  made  regarding  the  impact  on 
these  estimates  of  the  lower  commission  expense  of  direct  writers,  as  well  as 
the  impact  of  Province  to  Province  variations  in  commission  rates.  It  was 
concluded  that  any  differences  would  be  immaterial. 

8.  Investment  Income 

The  method  used  in  the  S-9  Reports  to  allocate  investment  income  to 
the  various  classes  of  insurance  and  to  equity  on  an  all  Canada  basis  was  set 
out  above.  The  intent  of  this  method  is  to  distinguish  non-operating  and 
operating  investment  income,  that  is,  the  portion  of  income  attributed  to  in- 
vestments financed,  respectively,  by  equity  and  by  premium  and  claims  re- 
serves. 

The  I. B.C.  method  of  allocation,  through  its  assignment  of  investment 
income  first  to  equity,  with  the  residual  to  product  lines,  assumes  that  all 
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assets  other  than  investments  are  financed  by  premium  and  claims  re- 
serves. 

The  Committee  expressed  the  view  in  its  First  Report  that: 

"insurers  should  be  directed  not  to  publicize  their  underwriting  results 
as  distinct  from  the  results  of  their  total  operations,  including  any  in- 
vestment income.  For  greater  clarity  the  Committee  wishes  to  add  that 
the  investment  income  to  be  taken  into  consideration  is  not  only  that 
which  is  derived  from  unearned  premiums,  but  also  that  which  comes 
from  the  equity  used  in  the  business".1 

In  keeping  with  this  view,  data  developed  throughout  this  Appendix  show 
product  line  profitability  after  an  allocation  for  investment  income  based  on 
the  S-9  weighting  used  to  allocate  investment  income  to  the  various  classes 
of  insurance. 

9.  Income  Taxes 

As  companies  in  the  general  insurance  industry  report  taxes  on  the 
"flow  through"  or  "taxes  payable"  basis,  there  is  no  logical  way  to  allo- 
cate income  tax  to  the  various  lines  of  business.  Therefore,  it  is  important  to 
note  that  the  product  line  profit  or  loss  data  in  this  Appendix  are  before  in- 
come taxes. 

10.  Personal  and  Commercial  Property 

The  split  of  property  insurance  operating  results  between  personal  and 
commercial  lines  for  the  years  1974  to  1977  was  made  using  the  I. B.C.  Ex- 
pense Allocation  and  Reporting  System.  In  particular  the  all  Canada  direct 
expense  report  and  the  Ontario  earned  loss  ratios  for  personal  lines  were 
used  as  set  out  below. 

(a)  Direct  Premiums  Earned 

From  the  direct  expense  report,  the  all  Canada  ratios  of  personal  and 
commercial  property  direct  premiums  written  to  total  property  direct  pre- 
miums written  were  determined.  These  ratios  were  then  applied  to  total  On- 
tario property  premiums  earned  to  arrive  at  Ontario  personal  and  commer- 
cial property  direct  premiums  earned. 

(b)  Net  Losses  Incurred 

Ontario  earned  loss  ratios  for  personal  lines  were  applied  to  Ontario 
personal  lines  direct  premiums  earned  to  determine  net  losses  incurred  in 
personal  lines.  Net  losses  incurred  in  commercial  property  lines  were  calcu- 


I .  First  Repot  t  on  Automobile  Insurance,  page  94. 
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lated  as  the  difference  between  total  Ontario  property  losses  incurred  and  net 
losses  incurred  in  Ontario  personal  lines. 

(c)  Net  Commission  and  General  Expenses 

Both  these  expenses  were  calculated  using  the  direct  expense  report. 
Assumptions  were  used  comparable  to  those  made  for  direct  premiums 
earned. 

(d)  Investment  Income 

After  discussion  with  various  sources,  it  was  assumed  that  investment 
income  as  a  percentage  of  premiums  earned  would  be  the  same  for  both  per- 
sonal and  commercial  lines.  Accordingly,  total  Ontario  investment  income 
allocated  to  the  property  class  was  split  on  a  pro-rata  basis  between  the  two 
lines. 

C.  ESTIMATED  INCOME  STATEMENT  TABLES 

Tables  1  to  5  which  follow  are  related  to: 

Table  1 — Property  Insurance 

Table  2 — Liability  Insurance 

Table  3 — Other  Lines  Insurance 

Table  A — Personal  and  Commercial  Property  Insurance 

Table  5 — Automobile  Insurance 

D.  NOTES  ON  RETURN  ON  EQUITY  CALCULATIONS 
1.  Pre-Tax  Return  on  Equity 

General  insurers  do  not  segregate  assets  or  liabilities,  other  than  un- 
earned premiums  and  certain  reserves  for  outstanding  claims,  by  lines  of 
business  written  or  by  Province,  if  they  are  doing  business  in  more  than  one 
Province.  Nor  do  they  prepare  separate  financial  statements  for  each  seg- 
ment of  their  operations  in  Ontario.  For  these  reasons,  the  capital  and  sur- 
plus (equity)  applicable  to  each  major  class  of  Ontario  general  insurance 
were  estimated.  Both  the  all  Canada  profit  before  tax  and  average  equity  for 
1976  and  1977  were  also  estimated.  The  assumptions  made  and  procedures 
used  to  develop  these  estimates  are  outlined  below. 

a)  All  Canada 

For  the  years  1973-1975  the  average  equity,  profit  and  loss  before  taxes 
and  pre-tax  return  on  equity  are  as  reported  in  the  First  Report  on  the  auto- 
mobile insurance  industry.1  Comparable  all  Canada  data  for  1976  and  1977 
were  estimated  as  follows: 

1.  First  Report  on  Automobile  Insurance,  page  192. 
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a)  The  increase  in  average  equity  from  year  to  year  was  assumed  to 
equal  the  after-tax  profit  reported  in  the  1976  and  1977  S-9  Reports. 
The  effects  of  other  possible  changes  in  equity  in  these  two  years  were 
not  reflected  in  the  calculations,  since  there  is  no  practical  method 
readily  available  to  estimate  a  reduction  in  equity  for  dividends  paid 
and  withdrawals  of  capital,  or  to  estimate  increases  in  equity  from  in- 
fusions of  new  capital. 

b)  Profit  before  taxes  was  assumed  to  be  the  same  as  reported  in  the 
1976  and  1977  S-9  Reports. 

c)  The  data  for  the  five  years  1973  to  1977  were  averaged. 

b)  Property,  Casualty  and  Other  Lines 

For  each  of  the  years  1973-1977  average  equity  was  calculated  as  the 
ratio  of  premiums  earned  in  Ontario  to  premiums  earned  in  all  Canada.  The 
data  for  the  five  years  were  then  averaged. 

c)  Ontario  Automobile 

The  First  Report1  on  the  automobile  insurance  industry  provided  esti- 
mates for  the  years  197 1  to  1975  of  the  average  equity,  profit  and  loss  before 
taxes  and  pre-tax  return  on  equity  for  the  Ontario  segment  of  the  automobile 
insurance  industry.  The  First  Report  did  not  provide  comparable  estimates 
for  1976  and  1977. 

In  order  to  provide  a  consistent  time  frame  for  comparing  automobile 
insurance  estimates  of  return  on  equity  with  the  non-automobile  estimates 
provided  in  this  Report,  the  financial  data  for  the  Ontario  automobile  insur- 
ance industry  were  calculated  for  the  years  1976  and  1977  using  the  assump- 
tions previously  outlined  in  this  Appendix.  Further,  since  this  Report  has 
made  certain  refinements  in  the  assumptions  used  in  the  First  Report,  the  au- 
tomobile estimates  of  profitability  and  return  on  equity  for  the  years  1973  to 
1975  were  amended  using  the  assumptions  previously  outlined  in  this  Ap- 
pendix. 

This  Report  provides,  therefore,  estimates  of  the  financial  results  of  the 
automobile  segment  of  the  industry  in  Ontario  for  the  years  1973  to  1977 
prepared  on  a  consistent  basis  with  the  financial  estimates  provided  for  the 
non-automobile  insurance  segment. 

2.  After-Tax  Return  on  Equity 

The  after-tax  rate  of  return  on  equity  was  calculated  as  follows: 

a)  Annual  all  Canada  effective  tax  rates  as  reported  in  the  1973  to  1977 
S-9  Reports  were  calculated. 

1 .  First  Report  on  Automobile  Insurance,  page  192. 
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b)  These  tax  rates  were  applied  to  reduce  the  pre-tax  average  equity  and 
pre-tax  profits  to  arrive  at  estimated  after-tax  profits  and  equity. 

c)  The  after-tax  profits  were  then  divided  by  the  after-tax  equity  to  arrive 
at  the  after-tax  rate  of  return  on  equity. 


E.  NOTES  ON  PREPARATION  OF  ESTIMATED  OPERATING 
COST  PROFILE 

Data  on  the  operating  expenses  of  the  general  insurance  industry  in  On- 
tario by  individual  line  of  business  are  not  segregated  by  individual  compa- 
nies in  reporting  their  operating  results.  Accordingly,  numerous  assump- 
tions and  estimations  are  necessary  to  develop  this  information. 

For  the  most  part,  the  estimated  operating  cost  data  in  this  Appendix 
are  prepared  from  the  same  information  sources  as  used  for  the  income  state- 
ments of  the  general  insurance  industry  in  Ontario.  In  addition  and  through 
the  cooperation  of  the  Insurance  Bureau  of  Canada,  the  operating  statistics 
produced  by  the  I. B.C.  Expense  Allocation  and  Reporting  System  have  pro- 
vided the  bases  for  most  assumptions  and  estimates  on  cost  allocations  be- 
tween the  major  product  lines.  In  the  absence  of  other  sources  of  detailed  in- 
formation, the  I. B.C.  statistics  have  been  taken  as  representative  of  the 
Ontario  industry. 

In  reviewing  the  operating  cost  profiles  that  are  included  in  Tables  6  to 
9  in  this  Appendix,  the  following  considerations  are  significant: 

—  The  operating  ratios  in  Tables  6  to  9  are  based  on  the  estimated  in- 
come statements  included  earlier  as  Tables  1  to  5  in  this  Appendix 
and  therefore  are  subject  to  the  same  assumptions  and  are  prepared 
from  the  same  information  sources  as  outlined  earlier  in  Section  B. 

—  The  "Liability"  and  "Other  Lines"  estimated  income  statements 
as  previously  presented  have  been  combined  so  as  to  present  a  total 
estimated  income  statement  for  these  two  major  categories.  The 
I. B.C.  Expense  Allocation  and  Reporting  System  does  not  permit 
the  identification  of  detailed  operating  costs,  segregated  between 
these  lines.  Therefore,  in  order  to  use  the  I. B.C.  system  as  the  in- 
formation base  to  analyze  operating  costs  further  by  their  functional 
components,  it  was  necessary  to  combine  "Liability"  and  "Other 
Lines"  and  recompute  operating  ratios  for  the  combined  category  of 
insurance. 

—  The  statistics  shown  for  automobile  insurers  are  provided  for  com- 
parative purposes. 

—  Detailed  estimates  of  adjusting  costs  by  major  lines  of  coverage 
have  not  been  determined. 
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F.  ESTIMATED  OPERATING  COST  PROFILE  TABLES 

Tables  6,  7,  8  and  9  which  follow  are  related  to: 

Table  6 — Personal  Property  Insurance 
Table  7 — Commercial  Property  Insurance 
Table  8 — Liability  and  Other  Lines  Insurance 
Table  9 — Automobile  Insurance 


343 


X 

< 

H 

UJ 

y 

J 

o 

s 

r- 

£ 

0 

r» 

£ 

3^ 

>« 

a. 

i 

a 

H 

T 

H 

K 

0\ 

Q 

c 
u 

> 

£ 

w 

H 

z 

as 

u 

< 

as 
p 

w 

< 

a. 
0 

as 

C 

a. 

< 

^ 

Q 

z 

UJ 

c 

-) 

H 

&fi 

< 

< 

X 

os 

^ 

w 

u 

a. 

s 

H 

u 

M 

U 

a 

H 

s  ■•£ 


in 

I      rn 


"2  °3 


I  "2    e  . 

.2  a    <u  i? 

«  «   a  o 

Q,  O 

e  <=> 


-t  ~t   </-,  o 


£  <  < 


B 

o 

E 

c 

B 

E 

B 

a 

~p 

| 

u 

o 

c 

8 

o 
<u 

o 

c 

T3 
< 

B 

3 

E 
E 

6 
u 

OJJ 

B 

o 
U 

UJ 

c 

X 

c 

> 

~3' 
< 

-3 
< 

y 

O. 

o 

(J 

c 

H 

X 

on 

5 

"tt 

c 

UJ 

i 

"5 

o 

£ 

E 

u 

<U 

<£ 

u 

E 

3 

~ 

6/j 

c 

B 
<U 

o 

§ 

Q 

E 

a 

< 

D 

u 

O 

i 

U 

1 

U 

<X 

O 

1 

1 

1 

1 

5      E 


O       'I 


344 


o 

08! 

b  w 

0  E  £ 
5  o  8 

>*  S  E 

ad  n  2 

1  P  fc 

B  I  £ 

w  e  O 

s  fl  s 

3  w  j 

tt  u  O 

ZflS 

J  H  s 

w  a  O 

S  Sa 

w 


* 


0X1 

.5     t« 
5     3 

fl  9 


ft.    D 


i  jq 


|  B    | 


*      3      S   - 

4    c    &    i 

»  <  <  fc     2 


■^t      OO     vO     rl 


. 


£ 

'5 

<u 

U 

c 

o 

1 

— 

3 

o 
U 

c 
o 

S       E 


o 

E 

g 

a. 

c 
E 

c 

c 

2 

0 

T3 

< 

o 
U 

■a 

c 

*$ 

2 

c 

E 

c 

<u 

4> 
> 

"5"' 

E 

< 

&L 

E 
o 

'J 
1= 

"J 

< 

o 

C/3 

g 

15 

*s 

c 

u 

| 

(U 

13 

u 

<D 

-3 

c 

O 

E 

M 

c 

4J 

H 

< 
1 

1 

U 
1 

o 

1 

B 

UJ    -    c 


^  O       '  c 


345 


E 

u 

j 

<«    e 

S 
a 

ji 

S 
I 

3  f 

Q 

< 

•I 

at 

1 

C8 

L. 

I 

U 

0 

a         on 
•3    >»  e 

wri 
olic 

essi 

• 

i_   cu    0 

sli 

2  j  g, 

^    .D   y 


in   \o    —   O 


U  -J 


ON 

p   I   I 

ON     <     < 


ox)  « 
2  1 


~      ^ 


3 

g 

u 

7 

o 

o 
E 

p 
£ 

'E 

B 
O 

" 

4J 

1 

U 

u 

C 

o 
£ 
3 

1 

-5 
< 

B 

2 
'5 

o 
U 

60 

c 

E 
CO 

H 

E 

T3 
U 

c 
en 
UJ 

E 

s 

T3 

o 

a. 

» 

u 

"Si 

3 

E 

« 

E 
o 

V 

o 
o 

B 

5 
o 
c 

.1 

o 

c 

C3 

C 

u 
a. 

u 

| 

< 

■a 

< 

a. 

O 

o 

B 

a. 

OJ 

U 

o 

'1 

H 
E 

3 

UJ 

"3 

CO 
E 

<u 

Ofc 

3 

T3 

c 

| 

13 
u 

E 
OJ 

"3 

o 

E 
u 

E 

UJ 

o 

Cul 

05 

E 

5 

E 

o 
U 

E 
u 

e 

< 

D 

u 

a 

O) 

O 

o 

£ 

U 

1 

£ 

0 

1 

1 

1 

1 

E 

£ 

346 


Q    Ov 


OS 

£  d 
©  5 
z  o 

>£. 
3  §  E 

z  o  3 


OX) 

11 


"2  °3 


o  Q 


sj    OX)   es      ^, 

3     S8     e       ^ 
e    *-    r      O 


£  ^  < 


6  i 


c 
E 

g 

E 

B 
C 

C/5 

c 

£ 

C 

< 

s 

O 

u 

B 

«« 

I 

B 

c 

60 

c 

u 

u 

o 

"«> 

3 

E 

«s 

E 

o 

B 

^ 

c 

U 

£ 

.s 

^ 

"3 

< 

& 

o 

B 

1» 

a 

Q. 

< 

o 

E 

UJ 

t/5 
e 

| 

~p 

B 
U 

UJ 

3 

-3 

E 

o 

E 

£ 

W) 

B 

U 

f— 

E 

c 

< 

Z> 

u 

O 

u 

O 

u 

£ 

O 

1 

1 

1 

1 

B 

347 


APPENDIX  E 

(referred  to  in  Chapter  3) 

DESCRIPTION  AND  OPERATING  RESULTS  OF 
FARM  MUTUALS  AND  LLOYD'S 

A.  FARM  MUTUALS 

Farm  mutual  fire  insurance  companies  originated  over  100  years  ago  to 
write  fire  insurance  for  farms  in  their  local  communities.  Each  policyholder 
of  a  farm  mutual  is  a  member  of  the  company  and  has  one  vote  in  its  affairs. 
Due  primarily  to  amalgamation,  the  number  of  mutuals  has  been  declining 
over  the  past  40  years. 

Farm  mutuals  are  restricted  under  Section  169  of  The  Corporations  Act 
to  insuring  tk  Agricultural  property  or  property  that  is  not  mercantile  or  man- 
ufacturing or  hazardous".  They  are  further  restricted  in  the  class  of  insur- 
ance they  write  to  the  following:  property  insurance,  liability  insurance,  hail 
insurance,  weather  insurance  and  automobile  insurance.  All  coverages  listed 
after  property  insurance  can  only  be  written  for  property  insureds.  There- 
fore, present  legislation  restricts  farm  mutuals  from  insuring  those  risks  in 
their  own  community  which  are  not  primarily  of  an  agricultural  nature. 
Other  limitations  on  farm  mutuals  are  imposed  under  the  Insurance  Act  and 
by  guidelines,  such  as  those  which  interpret  the  definition  of  agricultural 
property,  set  by  the  Superintendent  of  Insurance. 

Until  a  few  years  ago  farm  mutuals  used  premium  notes,  whereby  the 
insured  promised  to  pay  additional  premiums  should  his  farm  mutual  com- 
pany have  claims  in  excess  of  premiums  earned.  The  premium  note  was  a 
method  of  guaranteeing  the  solvency  of  the  farm  mutual  company.  To  elimi- 
nate the  premium  note  requirement,  a  $1,000,000  Farm  Mutuals  Guarantee 
Fund  was  established  in  1976.  The  fund  is  intended  to  guarantee  the  sol- 
vency of  every  farm  mutual.  It  operates  by  an  assessment  on  all  farm  mutu- 
als and  may  be  drawn  upon  only  in  the  event  of  a  mutual  going  into  bank- 
ruptcy. In  this  situation,  the  guarantee  fund  would  pay  the  creditors1 
shortfall,  the  defaulting  organization  would  cease  to  exist  and  each  of  the  re- 
maining farm  mutuals  would  be  assessed  to  replenish  the  fund. 

The  mutuals  are  subject  to  the  following  Ontario  Department  of  Insur- 
ance ^in-house"  solvency  tests: 

(a)  premiums  written  should  not  exceed  surplus; 

(b)  unearned  premium  reserves  at  100%  should  not  exceed  50%  of  sur- 
plus. 

These  tests  are  twice  as  restrictive  as  those  applied  to  joint  stock  companies. 
It  is  the  opinion  of  the  Office  of  Superintendent  that  this  is  necessary  since 
there  is  no  share  capital  in  farm  mutuals  and,  therefore,  undistributed  profits 
are  the  only  source  of  new  capital. 
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Farm  mutuals  do  not  pay  the  3%  premium  tax  and  are  not  subject  to  in- 
come taxes.  Any  insurer  writing  50%  or  more  of  its  business  for  farmer  or 
fishermen  policyholders  is  exempt  from  income  tax  under  the  federal  In- 
come Tax  Act. 

The  Farm  Mutual  Reinsurance  Plan  Inc.  (F.M.R.)  was  established  in 
1959  and  is  owned  by  the  farm  mutuals.  All  farm  mutuals  have  agreed  to  re- 
insure only  through  F.M.R.  One  major  reinsurance  treaty,  which  applies  to 
all  farm  mutuals,  has  been  established  for  each  line  of  business.  Under  exist- 
ing treaties,  farm  mutuals  may  write  individual  risks  up  to  approximately 
$400,000.  Above  this  level  F.M.R.  will  retrocede  to  general  reinsurance 
companies.  Under  Section  168  of  The  Corporations  Act,  the  reinsurance 
plan  of  farm  mutuals  is  permitted  to  reinsure  only  with  an  insurer  licenced  in 
the  Province  and  to  reinsure  only  contracts  entered  into  by  its  members. 

When  a  farm  mutual  has  accumulated  $1,000,000  in  surplus  it  may 
apply  for  supplementary  letters  patent  designating  it  as  a  cash  mutual.  As  a 
cash  mutual  it  may  write  all  types  of  general  insurance,  including  mercantile 
risks.  The  Wawanesa  Mutual  Insurance  Company  is  an  example  of  a  farm 
mutual  which  became  a  cash  mutual. 

An  annual  independent  audit  of  the  financial  affairs  of  each  farm  mu- 
tual is  required  in  addition  to  periodic  examinations  by  the  Superintendent's 
Office.  The  Ontario  Superintendent  of  Insurance  requires  each  farm  mutual 
to  supply  income  statement  information  annually. 

The  estimated  income  statement  in  Table  1  facing  shows  the  Ontario 
insurance  operations  of  farm  mutuals  for  the  five  years  ended  December  31 , 
1973  to  1977.  The  data  in  Table  1  are  summarized  below  for  the  five  year 
period,  1973-1977. 

TABLE  2 

FARM  MUTUAL  INSURANCE  COMPANIES  IN  ONTARIO 
ESTIMATED  OPERATING  RESULTS,  FIVE  YEAR  AVERAGE,  1973-1977 

($  millions) 


Premiums  earned 

Claims  incurred 
Adjusting  expenses 
Commission  expense 
Fire  prevention  expense 
General  expense 
Investment  income 

Net  Profit 


Annual 

Percentage 

Total 

Average 

of  Premiums 

1973-1977 

1973-1977 

Earned 

$72.6 

$14.5 

100.0% 

$37.4 

$  7.5 

51.7% 

1.0 

.2 

1.4 

10.9 

2.2 

15.2 

.9 

.2 

1.4 

11.9 

2.4 

16.5 

(15.3) 

(3.1) 

(21.4) 

$46., S 

S  9.4 

64.83 

$25.8 

S  5.1 

35.294 

and  indicates  for  this  period,  that: 
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1.  Of  every  $1.00  of  premium  earned  53. 1#  was  used  to  settle  and  adjust 
claims.  Of  this,  1.40  cover  the  costs  of  adjusting  claims.  The  adjusting 
cost  is  significantly  lower  than  for  general  property  insurance  since  most 
claims  are  settled  without  the  use  of  outside  adjusters. 

2.  Commissions  accounted  for  15. 2^  of  each  premium  dollar.  This  com- 
pares with  20.7 $  for  property  insurance  written  by  property  and  casualty 
insurance  companies.  The  lower  commissions  are  said  to  be  due  to  the 
use  by  certain  farm  mutuals  of  salaried  personnel  to  write  their  insur- 
ance. 

3.  Fire  prevention  expense  accounted  for  1.4#  of  each  premium  dollar  and 
includes  the  cost  of  fire  inspectors  which  several  of  the  mutuals  em- 
ploy. 

4.  General  expenses  absorbed  16. 5#  of  each  premium  dollar. 

5.  The  foregoing  costs  were  offset  by  investment  income  equivalent  to 
21.40  for  each  $1.00  of  premiums.  Investment  income  reduced  net  costs 
and  expenses  to  64. 8 ^  and  left  a  profit  of  35. 2^  for  each  dollar  of  pre- 
miums earned. 

6.  Investment  income  as  a  percentage  of  premiums  earned  is  higher  than  for 
the  general  insurance  industry  as  a  whole.  This  is  due  in  part  to  the  more 
restrictive  solvency  tests  imposed  on  farm  mutuals. 

7.  The  average  return  on  premiums  earned  is  approximately  30%  higher 
than  that  earned  by  the  general  insurance  industry  in  total  on  property  in- 
surance. The  expansion  and  growth  into  new  product  lines  has  been 
made  possible  by  this  high  return,  which  has  ensured  at  the  same  time 
that  the  farm  mutuals  continue  to  meet  the  solvency  requirements  set  out 
by  the  Superintendent's  Office. 

The  income  statement  in  Table  3  facing  shows  the  operations  of  the 
Farm  Mutual  Reinsurance  Plan  Inc.  as  audited  for  the  five  years  ended  De- 
cember 31 ,  1973  to  1977.  The  data  in  Table  3  are  summarized  below  for  the 
five  year  period,  1973-1977. 
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TABLE  4 

FARM  MUTUAL  REINSURANCE  PLAN  INC. 
OPERATING  RESULTS,  FIVE  YEAR  AVERAGE,  1973-1977 

($  millions) 


Annual 

Percentage 

Total 

Average 

of  Premiums 

1973-1977 

1973-1977 

Earned 

Premiums  earned 

$18.7 

$3.7 

100.0% 

Premiums  Retroceded 

$  2.6 

$  .5 

13.5% 

Claims  Incurred — Net 

10.6 

2.1 

56.7 

Commission  Expense 

3.0 

.6 

16.2 

General  Expense 

.7 

.1 

2.7 

Investment  income 

(3.5) 

(.7) 

(18.9) 

$13.4 

$2.6 

70.2% 

Provision  for  refund  from  surplus 

$    1.6 

$  .3 

8.1% 

Net  Profit 

$  3.7 

$  .8 

21.7% 

B.  LLOYD'S 

As  mentioned  in  Chapter  4  to  this  Report,  business  placed  at  Lloyd's  is 
not  included  in  the  estimated  income  statements.  As  Lloyd's  operates  in 
Canada  by  special  agreement  with  the  Provinces,  it  is  required  to  file  details 
of  its  underwriting  accounts  and  investments  held  in  Canada.  Lloyd's  has  no 
office  in  Canada,  but  instead  uses  various  brokers  to  act  on  its  behalf. 

LLOYDS  UNDERWRITING  ACCOUNT  IN  CANADA— ALL  BUSINESS,  1976 

($000's) 


Net  Premiums  Written 

Add  Reserve  for  Unearned  Premiums  at  Beginning 
of  year  (80%) 

Less  Reserve  for  Unearned  Premiums  at 
End  of  Year  (80%) 

Net  Premiums  Earned 

Net  Claims  Incurred 

Commissions 

Taxes 

Other  Expenses 


Underwriting  Gain  (Loss)— 1976 

—  1975 

—  1974 

—  1973 

—  1972 


$200,106 

60,767 
$260,873 

66,271 

$194,602 

133,698 

50.506 
4.766 
9,734 

$!98,704L 

$  (4.102) 

$(15,157) 

$J_^5_,093) 

$  (_L 586) 

%    4.276 


The  following  is  a  summary  of  direct  premiums  written  and  direct 
claims  incurred  at  Lloyd's  in  property  and  casualty  insurance  (not  including 
automobile)  for  Ontario  and  Canada  for  the  years  1973  to  1977. 
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PROPERTY  AND  CASUALTY  INSURANCE  WRITTEN 
AT  LLOYD'S,  ONTARIO  AND  CANADA,  1973-1977 

(In  Thousands  of  Dollars) 
Ontario 


Canada 


Direct 

Direct 

Losses  and 

Losses  and 

Direct 

Adjustment 

Direct 

Adjustment 

Premiums 

Expense 

Premiums 

Expense 

Written 

Incurred 

Written 

Incurred 

Property 


1977 
1976 
1975 
1974 
1973 


$15,685 

17.785 
16,113 
1  1 ,752 
8,586 


$10,118 

11.182 
9,812 
2,698 
8,618 


$  95,142 

$62,088 

105.361 

66,042 

76.838 

54,731 

55,587 

42,869 

44,524 

28,968 

Liability 


1977 
1976 
1975 
1974 
1973 


$  7,755 
5.115 
4,379 
3,712 
3,254 


$11,653 

4,055 

1,893 

1,492 

465 


16,345 

$15,937 

13,268 

13,742 

9.806 

8,553 

8,741 

7.226 

6,623 

6,432 

Other 


1977 
1976 
1975 
1974 
1973 


$   638 

2.036 

1.197 

716 

606 


217 

2,172 

469 

634 

234 


1  1 . 1 29 

$  5.519 

5.852 

13.908 

4.961 

5.312 

3,433 

5.791 

3.875 

3,024 

355 


APPENDIX  F 

(referred  to  in  Chapter  3) 

DESCRIPTION  OF  PRODUCT  LINES  IN  THE  PROPERTY 
AND  CASUALTY  INSURANCE  INDUSTRY 

This  Appendix  provides  a  more  detailed  definition  and  explanation  of 
the  types  of  insurance  included  under  the  three  basic  categories  of  property 
and  casualty  insurance  reported  upon  in  this  Report: 

—  personal  property  insurance; 

—  commercial  property  insurance; 

—  liability  insurance,  including  surety  and  fidelity; 

—  "other  lines"  of  insurance 

A.  PERSONAL  PROPERTY  INSURANCE 

There  is  no  single,  standard  policy  for  personal  property  coverage  mar- 
keted by  the  insurance  industry.  The  basic  coverage  traditionally  provided 
by  the  insurance  industry  to  the  individual  is  a  "fire"  policy  insuring  the 
home  and  the  contents  of  the  home  against  physical  damage  from  the  perils 
of  fire,  lightning  and  explosions  of  specific  types. 

Extensions  of  this  coverage  are  provided  for  protection  from  other 
perils  threatening  physical  damage,  such  as  windstorm,  hail,  and  malicious 
damage  or  vandalism.  Further  coverages  can  be  added  against  loss  of  pos- 
sessions, for  example  by  theft,  without  physical  damage  necessarily  occur- 
ring. The  build-up  of  coverages  can  be  continued  by  adding  protection 
against  indirect  losses,  such  as  extra  living  expenses  incurred  because  the 
homeowner  must  move  into  rented  premises  until  his  home  is  repaired. 

Finally,  the  homeowner  may  realize  that  he  can  suffer  serious  financial 
losses  arising  out  of  his  liability  in  an  accident  on  his  premises,  or  as  a  result 
of  use  of  his  property.  He  may  wish  to  purchase  liability  insurance  coverage 
to  protect  himself  against  such  losses. 

The  above  steps  in  building  up  a  total  coverage  package  for  the  individ- 
ual are  outlined  again  below. 

Steps  in  Total  Coverage 

for  Individuals  Coverage  For: 

1 .  Basic  Fire  policy  —  damage  to  dwellings,  other 

buildings  and  contents 

2.  Extended  coverage  for  —  damage  to  dwellings,  other 
physical  damage  buildings  and  contents 


3.  Extended  coverage  for  —  theft  of  personal  property 

other  loss  of  property 
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4.  Coverage  for  certain  —  additional  living  expenses 
indirect  losses  —  removal  of  debris 

—  loss  of  rent 

5.  Liability  coverage  —  payments  to  a  third  party 

Comments  follow  below  regarding  the  types  of  personal  line  policies  mar- 
keted by  the  insurance  industry  in  Ontario  to  provide  these  various  levels  of 
coverage. 

The  above  mentioned  coverages  can  be  sold  individually  or  in  a  "pack- 
age". Packages  are  designed  for  customer  convenience  and  protection,  by 
providing  all  basic  or  so-called  "popular"  coverages  in  one  policy  rather 
than  in  individual  policies.  Packages  are  also  designed  to  be  sold  at  lower 
cost,  thereby  being  of  added  advantage  to  the  customer.  Their  cost  is  lower 
because  they  simplify  the  insurer's  policy-issuing,  underwriting  and  record- 
keeping procedures.  Individual  coverages  for  personal  property  or  personal 
liability  can  be  purchased  separately  from  Ontario  insurers  but  are  not  com- 
mon forms  and  may  not  be  equally  available  from  all  insurers.  The  most 
widely  used  "package"  is  the  homeowner's  policy.  The  coverages  in  a 
homeowner's  package  are  subject  to  a  discount  in  price. 

There  is  no  uniform,  standard  homeowner's  policy,  but  homeowner's 
policies  typically  share  the  characteristics  shown  in  Table  1 .  Habitational 
policies  are  typically  divided  into  a  policy  section  which  covers  property  and 
a  second  policy  section  which  covers  liability.  The  property  insured  and  the 
perils  insured  against  are  typically  those  shown  in  Table  1 . 

There  are  basically  two  variations  in  the  "form"  of  the  policy,  "form" 
referring  to  the  perils  insured  against: 

(a)  some  policies  insure  only  against  those  perils  specified  in  the  policy; 

(b)  other  policies  insure  against  "all  risks  of  direct  physical  loss",  except 
those  specifically  excluded. 

The  more  comprehensive  form  is  the  second  type;  however,  it  can  still  ex- 
clude numerous  perils  unknown  to  the  policyholder  who  has  not  read  the 
fine  print. 

Most  companies  market  a  number  of  homeowner's  forms.  Several  rea- 
sons can  be  found  for  the  variety  of  forms: 

(a)  Marketing  advantages — to  distinguish  policies  from  those  of  competi- 
tors. 

(b)  Consumer  needs — to  suit  homeowners'  preferences  for  different  cover- 
ages at  different  costs. 

(c)  Underwriting  reasons — to  lessen  the  insurers'  liability  for  large  losses 
by  selling  more  restrictive  coverages  or  forms. 
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Individual  insurers'  policies  also  vary  generally  with  respect  to  the  fol- 
lowing factors: 

(a)  Types  of  property  and  losses  covered.  For  example,  a  company  may  in- 
clude coverage  for  stereo  tapes  away  from  the  premises. 

(b)  Types  of  property  or  losses  excluded.  For  example,  a  company  may  ex- 
clude loss  of  a  credit  card  in  all  its  policy  forms,  while  other  companies 
may  include  this  coverage  up  to  a  stated  limit. 

(c)  Events  or  perils  insured  against.  For  example,  a  company  may  exclude 
glass  breakage,  usually  treated  as  a  peril,  from  all  its  policy  forms,  re- 
quiring instead  a  separate  endorsement. 

(d)  Amounts  covered.  Variation  is  most  common  with  respect  to  coverage 
for  unscheduled  property.  Companies  vary  typically  on  the  limit  of  lia- 
bility assumed  in  the  main  policy  for  items  such  as  stamp  collections, 
money  losses  and  so  on.  For  example,  one  company  may  place  a  $250 
limit  on  jewellery,  another  may  place  $500  or  $1 ,000. 

Policies  do  not  normally  vary  greatly  with  respect  to  the  insuring  agreement, 
the  conditions  or  the  definitions  of  that  agreement. 

In  addition,  there  are  endorsements  or  floater  forms  that  can  be  at- 
tached to  the  basic  package  policy.  They  are  normally  written  by  the  per- 
sonal property  insurer.  Examples  are  the  Fine  Arts  Form  and  the  Personal 
Articles  Floater  Form  covering  those  classes  of  property  scheduled  on  these 
forms.  Coverage  is  provided  to  the  amount  stated  on  the  policy.  Personal 
property  forms  which  schedule  the  property  to  be  insured  are  sometimes 
identified  as  "inland  marine' '  policies.  These  policies  differ  from  normal 
unscheduled  property  coverages  by  providing:  (a)  all  risks  cover;  (b)  inclu- 
sion of  flood  with  other  perils;  and  (c)  inclusion  of  earthquake  deductibles 
and  rating  where  required. 


B.  COMMERCIAL  PROPERTY  INSURANCE 

The  basic  commercial  property  insurance  contract  covers  buildings, 
permanent  fixtures,  machinery  and  other  related  property  against  losses 
from  fire  and  other  named  perils.  Various  endorsements  or  special  forms 
cover  differing  types  of  properties  against  increased  numbers  of  perils., 
There  are  a  multitude  of  different  contracts,  usually  classified  under  fire  and 
allied  lines  of  insurance,  providing  this  basic  property  coverage  to  the  com- 
mercial buyer.  In  addition,  there  are  many  other  important  types  of  business 
property  insurance  available,  including  business  interruption  insurance, 
crime  insurance,  cargo  insurance  and  boiler  and  machinery  insurance.  These 
major  property  coverages  and  some  miscellaneous  coverages  are  described 
below,  excluding  boiler  and  machinery  insurance  which  it  considered  as  part 
of  the  "other  lines"  category. 
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1.  Fire  and  Allied  Lines 

Coverage  for  commercial  risks  starts  with  a  basic  policy  insuring  build- 
ing, equipment  and  contents  against  the  perils  of  fire,  lightning  and  explo- 
sion of  specific  types.  Only  direct  losses  from  physical  damage  are  cov- 
ered. 

This  basic  policy  is  usually  extended  by  one  of  two  options,  namely 
Extended  Coverage  ox  All  Risks.  The  Extended  Coverage  endorsement  in- 
sures against  specific  additional  perils  such  as  impact  by  aircraft  or  land  ve- 
hicle, lightning  damage  to  electrical  devices,  smoke,  riot,  leakage  from  fire- 
protection  equipment,  windstorm,  hail,  and  malicious  damage  or 
vandalism. 

The  All  Risks  endorsement  insures  against  all  perils  except  those  that 
are  specifically  excluded.  The  main  difference  between  the  two  types  of  en- 
dorsements is  that  the  All  Risks  form  provides  coverage  for  risks  such  as 
water  escaping  from  plumbing,  theft  and  roof  collapse.  In  addition,  All 
Risks  is  more  common  for  situations  such  as  buildings  under  construction 
and  property  in  transit  where  the  chances  of  damage  are  greater;  whereas 
Extended  Coverage  is  most  often  bought  for  k 'static' '  property,  such  as 
buildings,  equipment  and  contents.  All  Risks  policies  are  not  standard  as  are 
Fire  and  Extended  Coverage  (Fire  &  E.C.)  policies. 

The  basis  of  valuation  under  Fire  &  E.C.  and  All  Risks  policies  is  ac- 
tual cash  value  (A.C.V.),  that  is,  the  cost  of  replacement  less  physical  de- 
preciation. For  an  additional  premium,  replacement  cost  value  (R.C.V.)  in- 
surance can  usually  be  bought.  However,  the  R.C.V.  policy  will  only  pay 
replacement  cost  if,  in  fact,  a  replacement  is  made,  and  in  the  case  of  build- 
ings on  the  same  or  an  adjacent  site. 

The  fire  policy  protects  stock  (inventory)  against  loss  from  physical 
damage  as  well  as  buildings,  equipment  and  other  contents.  However,  the 
quantity  and  value  of  stock  may  vary  widely  over  the  year.  Hence,  an  option 
is  the  purchase  of  adjustable  stock  insurance.  Under  this  plan  an  adequate 
maximum  amount  of  insurance  is  set  and  a  deposit  is  paid.  Actual  values  of 
inventory  are  then  declared  to  the  insurance  company,  usually  monthly.  The 
amounts  declared  are  averaged  over  the  year  and  the  premium  adjusted. 

Allied  lines  is  a  term  used  to  describe  coverages  closely  associated 
with,  and  usually  sold  in  conjunction  with,  fire  insurance.  They  include  gen- 
erally: 

1 .  Sprinkler  leakage 

2.  Water  damage 

3.  Earthquake 

4.  Radioactive  contamination 

5.  Standing  timber 

6.  Rain  insurance 
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Unlike  dwelling  policies,  commercial  fire  policies  do  not  provide  cov- 
erage for  consequential  or  indirect  loss  resulting  from  damage  to  the  insured 
property.  The  major  form  of  consequential  loss  coverage  is  business  inter- 
ruption insurance  which  is  sometimes  provided  by  endorsement  to  the  fire 
policy,  but  is  also  commonly  provided  in  a  separate  policy  as  described 
below. 


2.  Business  Interruption 

Business  interruption  insurance  is  defined  as  insurance  covering  the 
loss  of  earnings  resulting  from  and  occurring  after  destruction  of  property. 
Three  types  of  policies  are  available: 


(a)  Gross  Earnings 


—  Pays  the  amount  of  net  profit  before  taxes  that  the  business  would 
have  earned  had  it  not  been  interrupted.  Payments  stop  when  the 
damaged  premises  are  rebuilt  or  the  machinery  is  repaired.  This  type 
of  policy  excludes  loss  of  earnings  due  to  damage  to  finished  stock. 

(b)  Profit 

—  Pays  the  amount  of  gross  profit  loss  as  a  result  of  an  insurable  busi- 
ness interruption.  Payment  can  extent  beyond  the  time  that  damages 
are  made  good  to  allow  the  business  to  return  to  normal.  There  is  no 
exclusion  for  finished  stock. 

(c)  Extra  Expense 

—  Provides  coverage  for  the  necessary  expense  of  maintaining  the  nor- 
mal standard  of  operations  in  order  to  keep  up  business,  even  though 
such  interim  operations  are  uneconomical  or  do  not  yield  a  profit. 


3.  Crime  Insurance 

Crime  insurance  is  frequently  marketed  as  a  Comprehensive  Dishon- 
esty, Disappearance  and  Destruction  ("3-D")  Policy  which  is  a  combina- 
tion of  coverages  for  fidelity,  forgery  and  loss  of  money  and  securities.  The 
premium  is  a  summation  of  the  individual  premiums  for  the  separate  cover- 
ages. 

There  are  five  insuring  agreements  under  the  typical  contract.  The  in- 
sured can  opt  for  any  or  all  of  the  following  coverages: 

(a)  Employee  dishonesty; 

(b)  All  risk  coverage  on  money  or  securities  on  the  premises; 

(c)  Loss  of  money  or  securities  while  being  conveyed  by  a  messenger  out- 
side the  premises; 
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(d)  Loss  of  securities  from  a  safety  deposit  box;  or 

(e)  Loss  caused  by  forgery  on  outgoing  instruments  (e.g.  cheques). 

Many  options  can  be  added  to  the  policy. 

Many  other  types  of  policies  are  available  in  addition  to  the  Compre- 
hensive policy,  each  covering  a  specified  area.  Two  broad  types  are  non- 
employee  crime  insurance,  described  below,  and  employee  dishonesty  in- 
surance or  fidelity  bonds  described  as  part  of  the  Laibility  category. 

Many  types  of  non-employee  crime  or  burglary  and  robbery  policies 
are  available,  each  designed  to  afford  protection  against  designated  perils 
for  specified  types  of  property.  A  few  of  these  follow: 

(a)  ''Mercantile  Open-Stock  Burglary' '  covers  loss  of  merchandise,  furni- 
ture, fixtures  or  equipment  as  a  result  of  burglary  (defined  as  abstraction 
of  goods  by  means  of  forcible  entry  or  exit). 

(b)  "Mercantile  Open-Stock  Theft' '  covers  losses  incurred  through  theft 
(defined  as  abstraction  of  goods  by  any  illegal  means — including  bur- 
glary or  robbery). 

(c)  "Mercantile  Safe  Burglary"  covers  losses  of  any  property  from  a  safe 
or  vault  by  means  of  forcible  entry  without  the  requirement  that  pre- 
mises be  entered  forcibly. 

(d)  "Mercantile  Robbery"  covers  losses  of  property  as  a  result  of  robbery 
(defined  as  taking  of  property  by  violence  inflicted  upon  a  custodian  or 
putting  him  in  fear  of  violence  or  by  any  overt  act  committed  in  the  pres- 
ence of  the  custodian  of  which  he  is  actually  cognizant).  There  are  two 
separate,  independent  sections  of  the  policy — robbery  outside  or  rob- 
bery inside  premises.  The  insured  can  opt  for  either  or  both. 

4.  Cargo  Insurance 

Cargo  insurance  as  part  of  the  property  insurance  category  excludes 
marine  insurance  contracts  normally  termed  as  ocean  marine  insurance.  The 
modes  of  transportation  included  under  the  cargo  insurance  definition  in- 
clude railroad,  motor  truck,  air  and  sometimes  incidental  water  transporta- 
tion. The  trucker,  railroad  or  airline  may  be  a  common  carrier  with  exten- 
sive liability  as  a  bailee  and  a  recognized  duty  of  care  normally  supported  by 
a  written  statement  in  the  transportation  contract  or  bill  of  lading.  Neverthe- 
less the  shipper  may  still  require  cargo  insurance  to  increase  the  limits  of  re- 
covery under  the  bill  of  lading,  to  facilitate  collection  or  to  extend  recovery 
to  perils  such  as  an  act  of  God,  exercise  of  public  authority  or  inherent  de- 
fects which  are  not  covered  under  the  common  carriers'  liability. 

Cargo  insurance  contracts  are  generally  tailored  to  the  insured's  needs 
and  consequently  are  of  many  forms  and  types. 
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5.  Miscellaneous  Property  Coverages 

Crop  insurance  covers  damages  to  crops  arising  from  fire,  hail,  exces- 
sive rain,  lightning,  windstorm,  aircraft,  smoke  and  other  miscellaneous 
perils  such  as  frost  and  freezes.  Separate  plans  are  offered  for  different  crops 
and  against  different  perils.  Some  private  insurers  provide  coverage  but  the 
bulk  of  coverage  is  provided  by  the  Ontario  Crop  Insurance  Commission  in 
the  Ontario  Ministry  of  Agriculture.  The  federal  government  provides  a  sub- 
sidy to  growers  for  half  of  the  premium,  for  insurance  written  with  the  On- 
tario Crop  Insurance  Commission. 

The  Ontario  Crop  Insurance  Plan  covers  70  percent  of  the  average  farm 
yields  in  the  first  year  and  increases  to  80  percent  during  the  following  five 
years  if  the  farmer  makes  no  claims. 

Total  crop  insurance  writings  for  the  Ontario  Crop  Insurance  Commis- 
sion were  in  excess  of  $16  million  in  1976. 

Livestock  and  Bloodstock  insurance  offers  coverage  for  death  of  live- 
stock from  fire,  transportation  collisions  and  upsets,  theft  and  other  acciden- 
tal occurrences.  Government  plans  also  pay  for  animal  losses  resulting  from 
epidemics.  Ontario  farm  mutual  companies  are  reported  to  be  planning  to  in- 
troduce livestock  mortality  insurance  covering  the  death  of  livestock  from 
most  diseases.  Livestock  insurance  is  also  written  on  racehorses  and  other 
sporting  animals  and  on  breeding  stock. 

Various  floater  policies  exist,  designed  to  insure  property,  both  per- 
sonal and  commercial,  which  is  mobile  in  nature  and  which  may  be  exposed 
to  damage  away  from  the  business  or  dwelling  premises.  Examples  are 
property  in  temporary  storage,  goods  being  held  for  sale  under  consignment, 
goods  being  installed  and  property  undergoing  processing  outside  the 
owner's  premises.  In  addition,  there  are  commercial  movable  property 
forms  designed  to  cover  the  stocks  or  merchandise  of  certain  types  of  busi- 
ness, such  as  jewellers  and  furriers,  while  the  merchandise  is  on  the  in- 
sured's premises  and  also  on  the  basis  of  incidental  off-premises  coverage. 

Weather  insurance  protects  against  loss  of  income  or  extra  expense  due 
to  rain,  snow,  sleet  or  hail,  but  not  against  damage  to  property. 

Glass  insurance  covers  losses  caused  by  accidental  breakage  of  glass, 
windows  and  doors  on  the  basis  of  a  quick  replacement  service.  Ordinary, 
property  insurance  contracts  usually  indemnify  only,  but  do  not  provide  re- 
pair or  replacement  service.  The  cost  of  ornamentation  and  lettering  on  the 
glass  may  also  be  insured. 

Builders'  Risk  policies  cover  a  building  or  other  work  under  construc- 
tion from  all  hazards  such  as  fire,  collapse,  accidents  to  transports  and  so 
on. 

Numerous  other  specialized  property  insurances  are  available,  such  as 
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computer  insurance,  valuable  papers  or  articles  insurance,  accounts  receiv- 
able policies,  non-licenced  equipment  coverage,  nuclear  energy  insurance 
and  flood  insurance  (generally  not  offered  by  private  insurers). 

C.  LIABILITY  INSURANCE 

The  Liability  category  of  insurance  as  defined  in  Chapter  3  to  this  Re- 
port includes  surety  and  fidelity  as  well  as  liability  forms  of  insurance.  Per- 
sonal liability  insurance,  for  statistical  reporting  purposes,  is  largely  in- 
cluded under  the  personal  property  category  as  part  of  the  homeowner's 
package  policy.  Commercial  liability  insurance  is  therefore  the  main  insur- 
ance form  in  this  category  and  it  is  a  rapidly  growing  market,  spurred  by  so- 
called  "socio-economic"  inflation. 

Described  below  are  several  of  the  more  common  forms  of  liability  in- 
surance. Many  other  forms  are  available:  for  example,  pollution  liability  in- 
surance or  environmental  impairment  coverage  is  a  new  coverage  of  grow- 
ing importance. 

1.  Comprehensive  General  Liability 

A  comprehensive  general  liability  policy  provides  liability  coverage  for 
all  basic  liability  hazards  of  a  business  except  for  contractual  liability.  All 
other  possible  exposures  to  a  business  are  covered,  including: 

(a)  Bodily  injury  and  property  damage  liability: 

—  Ownership  and  Maintenance  of  Premises  Coverage  provides  indem- 
nification for  injuries  or  damage  resulting  from  a  condition  in  or  aris- 
ing out  of  the  insured  premises;  or 

—  Conduct  of  Business  Operations  Coverage  provides  indemnification 
for  injuries  or  damage  arising  out  of  the  activity  of  the  owner  or  an 
employee  either  on  or  away  from  the  insured  premises. 

(b)  Products  liability: 

—  Provides  coverage  for  payment  to  third  parties  of  losses  involving  in- 
jury or  damage  caused  by  products  that  either  a  manufacturer, 
wholesaler  or  retailer  deals  in.  Two  types  of  legal  liability  are  pos- 
sible arising  out  of: 

(1)  negligence; 

(2)  breach  of  warranty,  wherein  it  is  immaterial  whether  due  care 
was  exercised  in  the  manufacture  of  the  product. 

(c)  Employer's  liability  and  voluntary  compensation: 

—  Covers  damages  arising  from  injury  to  employees.  The  liability  part 
is  limited  to  employees  or  circumstances  not  covered  by  Workmen's 
Compensation  legislation. 
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2.  Professional  Liability 

Errors  and  Omissions  insurance  covers  all  payments  which  the  insured 
becomes  legally  obligated  to  pay  as  damages  arising  out  of  the  performance 
of  professional  services  and  caused  by  error,  omission  or  a  negligent  act.  It 
covers  both  professionals  and  business  firms  against  their  liability  for  dam- 
age to  property  or  for  acts  which  result  in  financial  loss,  not  related  to  bodily 
injury. 

Malpractice  insurance  provides  coverage  for  specified  professionals 
when  bodily  damage  as  opposed  to  property  damage  is  involved.  Coverage 
is  similar  to  errors  and  omissions  insurance  and  applies  to  doctors,  dentists, 
hospitals  and  so  on. 

3.  Other  Business  Liability  Coverages 

Contractual  Liability  covers  losses  arising  from  the  legal  liability  for 
negligent  behaviour  as  a  result  of  voluntary  assumption  of  that  liability 
through  a  contractual  agreement.  Judgments  then  entered  against  the  indem- 
nitee (party  performing  the  negligent  act)  are  paid  by  the  indemnitor  (party 
assuming  liability). 

Directors'  and  Officers'  Liability  insurance  provides  coverage  to  indi- 
vidual directors  and  officers,  held  liable  for  ordinary  negligence,  or  to  the 
company  if  payment  of  a  judgment  is  required. 

Owners' ,  Landlords'  and  Tenants'  Liability  is  a  form  of  Premises  and 
Operations  coverage  that  is  often  a  part  of  general  liability  coverages.  It  is 
designed  to  insure  owners  and  lessees  of  buildings,  vacant  land  and  mercan- 
tile establishments  of  all  kinds.  Coverage  is  divided  into  bodily  injury  and 
property  damage. 

4.  Excess  or  Umbrella  Liability 

Excess  Liability  insurance  provides  catastrophe  liability  protection 
covering  those  judgments  exceeding  the  limits  of  basic  liability  forms. 

The  insured  must  have  basic  liability  insurance  covering  all  normal  and 
special  exposures  such  as  comprehensive  general,  automobile  and  profes- 
sional liability  policies.  The  umbrella  policy  is  then  written  as  excess  cover- 
age over  the  limits  of  the  basic  policies.  * 

Coverages  are  generally  far  broader  under  umbrella  policies  than  under 
basic  liability  policies,  although  several  exclusions  do  exist.  Advantages  of 
the  umbrella  liability  are  the  lack  of  territorial  restrictions  and  coverage  for 
virtually  all  contractual  liability. 

An  umbrella  policy  is  fundamentally  a  catastrophe  contract,  but  equally 
important  features  are  the  'drop  down'  feature  and  blanket  nature  of  cover- 
age that  fill  in  the  gaps  left  uncovered  by  primary  coverages. 
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5.  Surety  Bonds 

Suretyship  is  the  practice  of  guaranteeing  obligations  through  a  three 
party  contract.  For  example,  an  insurance  company,  the  surety,  agrees  to  be 
held  responsible  if  a  contractor,  the  principal,  fails  to  complete  a  building 
contracted  for  by  a  business  firm,  the  obligee.  In  the  event  of  a  loss  under 
the  bond,  the  surety  (the  insurance  company)  has  a  right  to  collect  from  the 
principal  (the  contractor)  the  amount  that  the  surety  has  been  obligated  to 
pay  to  the  obligee  (the  business  firm). 

Suretyship  differs  from  real  insurance  in  that  no  loss  is  expected  when  a 
surety  bond  is  taken  out,  whereas  an  insurer  generally  expects  losses  to 
occur.  Because  of  the  Wkno  loss"  expectation,  a  bond  is  often  regarded  as  a 
certificate  of  character,  ability  and  financial  worth. 

The  most  common  type  of  surety  bond  is  the  contract  bond  issued  to 
contractors.  A  surety  bond  guarantees  that  a  project  will  be  completed.  If  it 
is  determined  the  Wk bonded"  firm  cannot  do  the  work,  the  surety  company 
completes  the  project  for  the  owner.  The  surety  company  has  the  right  to 
collect  back  from  the  contractor  all  funds  expended  to  complete  the  project. 
The  resolution  of  any  disputes  over  the  funds  is  then  decided  through  the 
courts. 

6.  Fidelity 

Fidelity  bonds  are  designed  to  protect  the  insured  against  loss  resulting 
from  dishonesty  on  the  part  of  his  employees.  Fidelity  covers  loss  or  damage 
up  to  the  face  value  of  the  bond,  which  is  termed  the  penalty. 

Protection  is  provided  for  dishonesty  resulting  while  the  bond  is  in  ef- 
fect, although  losses  discovered  within  a  specified  time  after  the  bond  has 
been  cancelled  will  be  covered  provided  the  actual  loss  took  place  during  the 
policy  period. 

Different  forms  of  bonds  are  available,  including: 

—  Name  schedule  bonds  providing  coverage  on  an  individual  basis. 

—  Position  schedule  bonds  providing  coverage  of  various  positions  within 
the  company. 

—  Blanket  bonds  which  cover  all  employees.  These  are  of  two  types: 

(a)  Primary  commercial  blanket  bonds  provide  coverage  up  to  the  face 
amount  for  any  loss  caused  by  any  number  of  employees. 

(b)  Blanket  position  bonds  provide  coverage  up  to  the  face  amount  of 
the  bond  for  each  employee  involved  in  a  collusive  loss. 

Both  types  include  an  k 'excess  indemnity  rider"  covering  those  positions 
that  handle  more  money  than  others. 
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D.  "OTHER  LINES"  INSURANCE 
1.  Marine 

This  category  is  most  commonly  termed  wet  marine  or  ocean  marine 
and  is  purely  a  commercial  class  of  business.  There  are  four  major  classes  of 
coverage  corresponding  to  four  types  of  losses  which  are  transferred  from 
the  individual  to  professional  marine  insurers: 

(a)  Hull  insurance  protects  the  owner  of  a  vessel  against  loss  to  the  ship  it- 
self. 

(b)  Cargo  insurance  protects  the  owner  of  cargo  from  financial  loss. 

(c)  Freight  insurance  protects  the  owner  of  the  vessel  from  the  loss  of  the  in- 
come earned  from  carrying  the  goods.  The  owner  of  the  vessel  is  reim- 
bursed for  the  loss  of  the  income  which  would  have  been  earned  if  the 
voyage  had  been  completed. 

(d)  Protection  and  indemnity  provides  protection  for  the  owner  of  the  ship 
for  the  consequences  of  his  negligent  acts,  that  is,  those  sums  which  the 
owner  of  the  vessel  became  legally  liable  to  pay  to  a  third  party  would 
be  paid  by  the  insurer. 

Risk  coverage  includes  damages  arising  from  perils  "of  the  seas"  excluding 
those  arising  from  war,  strikes,  or  riots. 

A  partial  loss  is  referred  to  as  "average"  loss;  and  it  may  also  be 
termed  "particular"  or  "general"  average.  "Particular"  refers  to  a  partial 
loss  of  a  particular  interest  borne  entirely  by  the  owner  of  the  property  in- 
volved in  the  loss.  "General"  refers  to  a  partial  loss  that  is  borne  by  all  par- 
ties to  the  venture — that  is,  where  goods  are  intentionally  jettisoned  in  order 
to  save  the  vessel,  this  loss  would  be  borne  by  all  parties  to  the  venture. 

A  warehouse-to-warehouse  clause  is  often  added  whereby  coverage  is 
extended  for  the  entire  exposure  from  the  time  the  goods  leave  the  premises 
of  the  ship  until  they  arrive  at  the  premises  of  the  consignee. 

Most  underwriters  represent  British  or  Foreign  companies  either  by 
being  a  branch  office,  owned  subsidiary  or  by  contractual  agreement.  Com- 
petition exists  not  only  among  underwriters  domiciled  in  Canada  but  with 
foreign  markets  as  well. 

The  Canadian  market  is  small  relative  to  the  world  market  primarily 
due  to  the  small  size  of  the  Canadian  ocean-going  fleet.1 

Overseas  underwriters  insure  the  bulk  of  Canada's  import  and  export  ship- 
ments. They  rely  on  adjusters  or  claims  agents  who  may  perform  varying 

1 .  For  a  description  of  the  Canadian  marine  insurance  market  and  industry,  the  reader  is  referred  to  the 
Canadian  Transport  Commission,  Research  Branch  study,  "The  Marine  Insurance  Industry  in  Can- 
ada", April  20,  1978,  Ottawa. 
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degrees  of  services  for  the  insurer.  At  one  extreme,  the  adjuster  may  have 
the  authority  to  settle  claims  on  the  insurer's  behalf.  At  the  other  extreme, 
the  adjuster  makes  the  loss  survey  and  then  sells  it  to  the  claimant  who  must 
mail  it  to  the  overseas  insurer  for  ultimate  acceptance  or  rejection.  Cargo 
business  provides  the  majority  of  marine  claims  work. 

There  is  a  federal  government  presence  in  marine  underwriting,  estab- 
lished to  solve  some  of  the  problems  experienced  in  placing  certain  classes 
of  hull  risks  such  as  fishing  vessels.  The  Fishing  Vessel  Insurance  Plan,  ad- 
ministered by  a  federal  government  agency  (The  Fisheries  and  Marine  Ser- 
vice), provides  low-cost  insurance  on  a  voluntary  basis  to  all  commercial 
fishermen  in  Canada  in  competition  with  private  insurers.  Fishing  compa- 
nies are  included  and  this  has  raised  allegations  that  public  funds  are  being 
spent  to  subsidize,  in  some  cases,  fleets  owned  by  multi-national  corpora- 
tions. 

Overall,  world-wide,  competition  is  strong  and  there  is  generally  little 
government  control  in  marine  insurance.  Most  of  the  insurance  on  import 
and  export  cargo  is  written  outside  Canada.  Marine  liability  is  primarily 
written  overseas  on  the  London  market  through  Protection  and  Indemnity 
(P.  &  I.)  clubs  and  includes  pooling  of  the  high  exposure  risks  of  oil  spills 
and  pollution. 

The  Ontario  market  for  marine  insurance  amounted  to  $18.0  million  in 
direct  premiums  written  in  1977  or  2.0%  of  the  property  and  casualty  insur- 
ance market  total.  These  statistics  exclude  the  business  written  at  Lloyd's  or 
with  other  unlicenced  insurers.  On  an  all  Canada  basis,  it  has  been  estimated 
that  Lloyd's  and  other  unlicenced  writers  account  for  about  30%  of  the  Ca- 
nadian market  total.1 

2.  Aircraft 

Aviation  insurance  is  a  general  classification,  embracing  all  risks  en- 
countered in,  or  associated  with,  the  ownership,  maintenance,  or  use  of  air- 
craft. The  most  common  aviation  coverages  are  aircraft  liability  (passenger 
liability,  bodily  injury  excluding  passengers,  and  property  damage  liability) 
and  hull  insurance. 

As  in  ocean  marine,  most  underwriters  represent  British  or  Foreign 
companies.  The  top  five  writers  in  Ontario  for  example  are  foreign-owned. 

Aircraft  insurance  is  broadly  divided  into  cargo,  hull  and  liability  insur- 
ance. Coverage  may  be  placed  outside  Canada  through  brokers  in  the  Prov- 
ince. Airplane  cargo  premiums  are  considered  to  be  part  of  the  property  cat- 
egory such  that  the  premiums  written  in  this  class  relate  mainly  to  hull  and 
liability  coverages.  Coverage  with  Canadian  insurers  is  also  related  pri- 
marily to  private  aircraft. 

1.   Ibid.,  page  32. 
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For  the  scheduled  airlines,  such  as  Air  Canada,  coverage  is  bought  on 
international  markets,  mainly  in  London,  New  York  and  Chicago.  The  ex- 
tremely high  limits  of  coverage  for  hulls  and  for  liability  force  risks  to  insure 
with  pools  outside  Canada.  Scheduled  airlines  also  self-insure  to  a  great  ex- 
tent for  the  myriad  of  minor  claims  they  experience  in  the  course  of  trans- 
porting thousands  of  people. 

The  Canadian  market  for  aviation  insurance  appears  to  be  larger  in 
Western  Canada  than  in  Ontario  because  of  the  greater  number  of  private 
airplanes.  The  1977  premium  volume  written  in  Ontario  (excluding  Lloyd's) 
amounted  to  $7.9  million,  with  the  five  largest  writers  accounting  for  a  64% 
market  share.  Lloyd's  of  London  is  however  the  leading  underwriter  of  air- 
craft insurance  in  Canada,  with  close  to  a  50%  market  share  or  $13.4  million 
in  net  premiums  written  reported  on  an  all-Canada  basis  for  1977.  Lloyd's 
premium  volume  written  in  Ontario  is  not  available. 

3.  Boiler  and  Machinery 

Boiler  and  machinery  insurance  provides  coverage  for  loss  arising  out 
of  the  operation  of  pressure  mechanical  and  electrical  equipment;  it  may 
cover  damage  directly  to  the  boiler  and  machinery  itself  and  may  include 
damage  done  to  other  property,  as  well  as  loss  resulting  from  business  inter- 
ruption. 

Inspection,  on  a  regular  basis,  of  the  insured's  equipment  is  required 
and  the  inspection  fee  is  part  of  the  insurance  premium. 

A  policy  covers  four  types  of  losses: 

(a)  Loss  to  all  property  of  the  insured  damaged  directly  by  an  accident  to  the 
insured  object. 

(b)  Expediting  expenses  such  as  temporary  and/or  permanent  repairs. 

(c)  Property  damage  liability. 

(d)  Bodily  injury  liability. 

Consequential  or  indirect  loss  coverages  can  be  added  by  endorsement 
to  the  general  policy  and  are  of  three  types: 

(a)  Use  and  occupancy  coverage  provides  indemnity  for  loss  due  to  a  total 
or  partial  interruption  of  business. 

(b)  Outtage  coverage  provides  indemnity  for  each  working  hour  during 
which  the  insured  object  is  not  available  for  service  because  of  an  acci- 
dent, with  no  requirement  that  the  business  be  interrupted. 

(c)  Consequential  damage  coverage  covers  loss  caused  by  spoilage  of  spe- 
cified property  resulting  from  an  accident  to  an  object  such  as  a  freezing 
plant  or  meat  locker. 
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In  buying  boiler  insurance,  the  insured  also  buys  a  regular  inspection 
service  and  therefore  relatively  few  companies  offer  this  coverage  because  it 
requires  a  staff  of  qualified  engineers.  In  1977,  6  companies  participated  in 
about  80%  of  the  business  in  Ontario,  with  the  largest  underwriting  group, 
made  up  of  the  four  Factory  Mutual  System  companies,  accounting  for  a 
41%  market  share. 

All  Provinces  except  for  Ontario  insist  on  provincial  government  in- 
spections of  pressure  equipment.  The  Ontario  Ministry  of  Consumer  and 
Commercial  Relations  also  has  a  staff  of  inspectors  but  accepts  the  certifi- 
cate of  a  reliable  insurance  company  as  sufficient  evidence  of  inspection. 

4.  Mortgage  Insurance 

Mortgage  insurance  is  required  by  most  institutional  lenders  for  all 
mortgages  exceeding  75%  of  the  property  value.  The  cost  of  coverage  is 
borne  by  the  borrower  in  his  mortgage  payments  but  the  lender  acts  as  the 
intermediary  in  purchasing  the  mortgage  insurance  policy  and  transferring 
premiums  to  the  insurer.  Soaring  home  prices  and  speculative  buying  in 
1973  and  1974  increased  the  demand  for  mortgage  insurance. 

Three  companies  write  100%  of  the  mortgage  insurance  business  in  the 
Province  of  Ontario,  which  amounted  to  $12.2  million  in  direct  premium 
volume  in  1977.  The  major  writer  is  the  Mortgage  Insurance  Company  of 
Canada  with  a  67%  market  share  in  1977. 

5.  Credit  Insurance 

Credit  insurance  protects  against  loss  resulting  from  inability  to  collect 
accounts,  due  to  insolvency  of  the  debtor  or  debtors,  unwillingness  or  in- 
ability to  pay.  Coverages  include  back  coverage  (defaults  during  the  policy 
period),  front  coverage  (sales  during  the  policy  period),  extraordinary  (spe- 
cific customer)  coverage,  and  general  (all  customer)  coverage.  Every  credit 
insurance  policy  requires  the  insured  to  bear  a  specified  percentage  of  each 
loss  (coinsurance  percentage),  and  it  includes  a  "normal  loss'1  deductible. 

Credit  insurance  is  a  highly  specialized  field.  For  example,  American 
Credit  Indemnity  is  a  U.S. -based  company  that  writes  about  75%  of  U.S. 
coverage  and  about  95%  of  coverage  in  Ontario.  It  is  apparent  from  the  size 
of  the  Ontario  market  ($543,000  in  direct  premiums  written  in  1977)  that 
credit  insurance  cannot  support  much  competition. 

Credit  insurance  is  sold  only  to  manufacturers  and  wholesalers  and  not 
to  retail  establishments.  Most  firms  deal  with  the  risk  of  losses  from  bad 
debts  through  their  own  loss  prevention  measures  carried  out  by  credit  man- 
agers and  their  own  risk  assumption  techniques.  Manufacturers  and  whole- 
salers have  recourse  to  other  legal  procedures  for  recovery,  such  as  the  Me- 
chanics Lien  Act,  and  may  therefore  decide  to  assume  their  own  risk  of 
loss. 
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Credit  insurance  is  sensitive  to  economic  activity  and  appears  to  be  uti- 
lized more  frequently  in  periods  of  high  numbers  of  business  failures.  Nev- 
ertheless, there  is  generally  low  demand  for  credit  insurance  as  companies 
which  have  large  bad  debt  problems  find  it  necessary  to  resolve  these  prob- 
lems, not  insure  against  them. 

6.  Title  Insurance 

Title  insurance  is  designed  to  protect  against  losses  resulting  from  a  de- 
fective title  to  land  and  improvements  (which  may  not  be  discovered  in  an 
examination  of  public  records).  The  policy  term  is  indefinite,  covered  by  a 
single  premium.  In  the  event  of  a  defective  title,  a  dollar  indemnification  of 
losses  is  provided  and  not  possession  of  the  property. 

Title  insurance  is  mainly  a  risk  avoidance  service.  About  80%  of  the 
premium  pays  for  the  insurer's  search  of  title  records  to  avoid  any  defects, 
and  only  about  5-10%  is  used  to  pay  for  losses.  A  policy  is  not  issued  if  a 
title  search  reveals  a  defective  title.  Title  insurance  is  primarily  an  out- 
growth of  U.S.  experience  with  bad  records  that  dates  back  to  the  Civil  War. 
The  market  in  Ontario  is  very  small,  with  only  $58,000  in  premiums  written 
in  1977,  with  one  writer,  the  Lawyers  Title  Insurance  Corporation,  writing 
virtually  all  business. 

Title  insurance  today  is  a  form  of  protection  for  a  mortgage  lender  as 
well  as  the  purchaser  of  property  from  such  risks  as  forgery,  lack  of  proper 
delivery,  fradulent  representation  of  marital  status,  transactions  that  are 
voidable  under  bankruptcy  or  creditors'  rights  acts,  undiscovered  heirs,  and 
so  on.  The  cost  of  and  time  involved  in  defense  is  also  assumed  by  the  in- 
surer and  can  be  of  significant  benefit  to  the  insured. 

U.S.  experience  with  title  insurance  indicates  increasing  loss  levels  re- 
sulting from  higher  loss  payments,  lawyers,  fees  and  other  direct  expenses 
involved  in  the  claims  handling  process. 

The  need  for  title  insurance  is,  in  part,  reduced  in  Ontario  by  the  Land 
Titles  or  Torrens  system  of  registry  which  applied  to  some  29%  of  land  reg- 
istrations in  the  Province  in  1977.  Under  this  system,  registration  assures  the 
purchaser  of  a  clear  title.  The  registration  fee  includes  a  contribution  to  a 
fund  that  is  used  to  indemnify  persons  who  can  prove  later  that  they  have, 
some  right  that  existed  prior  to  the  registration.  Losses  paid  are  of  a  direct 
nature  and,  to  date,  no  payments  have  been  made  out  of  the  fund  to  cover 
consequential  losses  such  as  loss  of  business  income.  The  Land  Titles  fund 
is  sufficient  to  cover  the  "average"  loss  resulting  from  defective  title.  It  is 
not  designed  to  cover  an  extraordinary  loss  and  has  not  to  date  been  called 
upon  for  this  purpose. 

The  remaining  71%  of  land  registration  in  Ontario  in  1977  fell  under 
the  Registry  system.  There  is  no  contingency  reserve  fund  provided  under 
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this  system,  but  individuals  have  the  right  to  proceed  against  the  Crown  in 
court  as  the  Registrar  can  be  held  liable  for  errors  and  omissions.  Individuals 
also  have  the  right  to  sue  their  lawyers  for  any  error  or  omission,  but  the 
Registry  system  does  not  provide  the  added  protection  of  an  ' 'unsatisfied 
judgment"  fund. 
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APPENDIX  G 

(referred  to  in  Chapter  3) 

MARKET  GROWTH  IN  THE  GENERAL  INSURANCE  INDUSTRY 

The  dollar  value  of  general  insurance  premiums  written  in  Ontario  on  a 
direct  basis  has  increased  from  approximately  $965  million  to  $1,996  mil- 
lion over  the  1973  to  1977  period.  When  inflation  as  measured  by  the  Con- 
sumer Price  Index  is  considered,  the  real  growth  in  the  industry  in  this  Prov- 
ince was  44.8%  over  this  period,  or  an  average  annual  real  growth  rate  for 
all  categories  of  general  insurance  of  approximately  9.7%.  The  remainder  of 
this  Appendix,  however,  refers  to  growth  in  current  dollar  terms,  without 
adjustment  for  inflation  unless  otherwise  indicated. 

By  comparison  to  the  growth  rate  in  Ontario,  the  all  Canada  growth 
rate  was  ahead  of  that  in  Ontario  in  the  1973-77  period.  The  average  growth 
rate  for  all  lines  of  general  insurance  during  this  period  was  23.0%  for  all 
Canada  and  19.9%  for  Ontario.  In  1977,  total  direct  premiums  written  in 
Ontario  represented  34.6%  of  the  total  general  insurance  written  in  Canada 
compared  to  38.2%  in  1973.  Table  1  below  provides  an  Ontario  and  all 
Canada  comparison  of  market  size  and  growth  in  the  general  insurance  in- 
dustry. 

TABLE  1 

MARKET  SIZE  AND  GROWTH  IN  THE 

GENERAL  INSURANCE  INDUSTRY, 

ONTARIO  AND  ALL  CANADA,  1973-1977 


Automobile 

Ontario 

Canada 
Property  and  Casualty 

Ontario 

Canada 
Total  General  Insurance 

Ontario 

Canada 
Ontario  as  a  percentage 

of  Canada 


Direct  Premiums 

Written 

$000's 

1973 

1977 

$    548.792 

SI. 092. 648 

1.367.424 

3.082.490 

417.200 

903.763 

1.161.215 

2.688,842 

965.992 

1.996.41  1 

2.528.639 

5.771.332 

Percentage 

Growth 

in  Current  Dollars 

1973-1977 

Total 

Average 

99.19$ 

I8.9r/r 

125.4 

22.7 

116.6 

21.4 

131.6 

23.5 

106.6 

19.9 

128.2 

23.0 

38.27r 


34.69! 


The  pattern  of  market  growth  in  Ontario  over  the  1973  to  1977  period 
in  the  major  lines  of  general  insurance  is  illustrated  in  Table  2  below. 
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TABLE  2 

YEAR-TO-YEAR  PERCENTAGE  CHANGE  IN  DIRECT  PREMIUMS 

WRITTEN  IN  ONTARIO  IN  THE  GENERAL  INSURANCE  INDUSTRY, 

1973-1977 

(Current  Dollars) 


Average  Annual 

Growth 

Major  Product  Lines 

1974/3 

1975/4 

1976/5 

1977/6 

1973-1977 

Automobile 

15.79* 

28.39* 

18.09* 

13.59* 

18.9f/f 

Property 

16.7 

18. 1 

33.7 

20.5 

22.2 

Liability 

8.5 

24.4 

26.5 

26.2 

21.4 

Other  Lines 

13.2 

25.6 

(4.3) 

26.2 

14.5 

Total  General  Insurance 

15.494 

24.8r/( 

22.59* 

17.19* 

19.99* 

Consumer  Price  Index 

i().8r; 

10.89* 

7.59* 

8.09* 

9.39* 

Noteworthy  are  the  premium  volume  increases  in  1976  and  1977  in  the 
property  category  and  the  increases  in  automobile  and  liability  lines  begin- 
ning in  1975.  As  a  broad  range  of  coverages  are  included  in  the  major  prod- 
uct line  groupings,  no  single  reason  explains  the  variabilities  in  the  pattern 
of  growth.  Table  3  below  provides  a  more  detailed  look  at  individual  lines 
within  the  property  and  casualty  insurance  sector. 

TABLE  3 

GROWTH  IN  DIRECT  PREMIUMS  WRITTEN  IN  ONTARIO 
BY  PROPERTY  AND  CASUALTY  PRODUCT  LINE,  1973-1977 


Product  Line 

Property 
Hail 

Property 
Liability 
Surety 
Fidelity 

Liability 
Marine 

Boiler  and  Machinery 
Mortgage 
Aircraft 
Credit 
Title 

Other  Lines 

Total  Property  and 
Casualty 

Automobile 

Total  General  Insurance 


Percentage 

Growth  in 

Percentage 

Growth  in 

Current  Dollars 

Constant  Dollars* 

1973- 

1977 

1973-1977 

Average 

Average 

Total 

Annual 

Total 

Annual 

123.4 

22.4 

56.7 

11.9 

7.7 

1.9 

(24.5) 

(5.6) 

122.3 

22  2 

55.9 

11.7 

132.7 

23.9 

63.2 

13.0 

51.3 

11.0 

6.1 

1.5 

70.1 

14.3 

19.3 

4.5 

115.5 

21.4 

51.1 

10.9 

52.5 

1  1.2 

6.9 

1.7 

158.5 

26.9 

81.3 

16.0 

27.8 

6.3 

10.4 

2.5 

59.5 

12.4 

11.8 

2.7 

36.4 

8.1 

(4.3) 

(I.I) 

(30.1) 

(6.8) 

(50.6) 

(10.8) 

71.8 

14.5 

20.5 

4.8    ' 

1  16.6 

21.4 

51.9 

11.0 

99. 1 

18.9 

39.6 

8.7 

106.6 

19.9 

44.8 

9.7 

Inflation  adjustment  based  on  the  Consumer  Price  Index. 


Over  the  1973  and  1977  period,  several  lines  contracted  in  real  dollar 
volume  written,  namely  hail,  credit  and  title.  Supporting  data  indicate  a  cur- 
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rent  dollar  volume  decline  in  hail  and  title  insurance  premiums  in  1974, 
1975  and  1976,  with  a  substantial  gain  evident  in  1977  on  the  dollar  volume 
of  premiums  written  in  both  these  lines.  Particular  attention  should  as  well 
be  paid  to  the  property,  liability  and  boiler  and  machinery  lines  because  of 
their  substantial  rates  of  growth  in  the  recent  past.  Supporting  data  show  that 
boiler  and  machinery  premiums  in  particular  showed  a  major  increase  in 
volume  in  1977. 
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APPENDIX  H 

(referred  to  in  Chapters  4,  6  and  8) 

GUIDELINES  REGARDING  MASS  OR  GROUP 
MERCHANDISING 

A.  DEPARTMENT  OF  INSURANCE  GUIDELINES  REGARDING 
MASS  MERCHANDISING  OF  AUTOMOBILE  INSURANCE 

Over  the  years  the  Superintendent  of  Insurance  has  issued  guidelines 
to  licencees  respecting  the  conduct  of  the  business  of  insurance  in  Ontario. 
The  purpose  of  these  guidelines  is  to  give  some  direction  or  instruction  to 
insurers  mainly  with  respect  to  new  developments  in  the  insurance  in- 
dustry. These  guidelines  do  not  alter  in  any  way  existing  requirements  of 
The  Insurance  Act  or  Regulations  thereto. 

Included  is  a  guideline  with  respect  to  the  marketing  of  automobile 
policies  in  synthetic  fleets  which  was  issued  on  August  1,  1969.  The 
guideline  arises  out  of  the  efforts  of  some  automobile  insurers  to  market 
automobile  insurance  on  a  mass  merchandising  basis.  This  guideline  is  still 
in  effect. 

The  guideline  is  as  follows: 

1 .  An  Insurer  Shall  not  Function  for  the  Sole  purpose 
of  Insuring  a  Single  Association  or  Group 

A  company  must  not  be  used  for  the  sole  purpose  of  providing  insur- 
ance for  a  single  group  at  a  reduced  premium  thus  defeating  the  intent  of 
Section  363.  No  insurer  shall  refuse  to  accept  a  risk  merely  because  the  ap- 
plicant is  not  a  member  of  a  particular  group  or  association.  In  order  to 
avoid  the  criticism  that  an  insurer  is  functioning  for  the  primary  purpose  of 
providing  insurance  for  a  single  group,  the  insurer  must  satisfy  the  Super- 
intendent that  the  company  makes  readily  available  and  writes  a  reasonable 
percentage  of  automobile  insurance  business  at  the  same  rates  outside  the 
group. 

2.  Premiums  Charged  must  be  Adequate 

Although  the  Superintendent  does  not  approve  automobile  rates  he 
does  have  a  basic  responsibility  to  report  on  the  reasonableness  of  rate 
levels.  In  addition,  he  does  have  a  particular  concern  respecting  the  ade- 
quacy of  rates  as  it  affects  the  solvency  of  insurers. 

Any  company  which  has  a  rate  which  varies  substantially  from  the 
normal  range  of  premium  charged  by  the  industry  may  be  asked  to  justify 
such  a  rate  and  show  that  it  does  not  represent  a  special  underwriting  pro- 
hibited by  Section  363. 
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3.  Advertising  must  not  be  Misleading 

The  nature  and  content  of  advertising  circulated  to  members  of  associ- 
ations or  groups  must  not  be  misleading.  Terminology  should  not  be  used 
which  infers  that  special  rates  are  being  offered  to  members  of  a  certain 
group  solely  because  of  their  membership  in  that  group. 

Any  rates  quoted  to  group  members  must  be  available  to  persons  out- 
side the  groups,  otherwise  it  will  be  deemed  to  be  a  breach  of  the  Statute. 
Insurers  and  brokers  must  assume  responsibility  for  making  certain  that 
groups,  through  which  they  market  insurance,  do  not  give  the  impression 
that  members  are  receiving  a  reduced  premium  because  of  their  common 
association  or  membership.  Inability  to  eliminate  misleading  advertising 
will  be  interpreted  as  a  failure  to  meet  the  requirements  of  the  Statute. 

4.  Filing  Requirements 

Insurers  will  be  required  to  file  with  the  Superintendent  brief  details 
of  any  arrangement  entered  into  directly  or  indirectly  with  a  group  for  the 
purpose  of  marketing  or  offering  automobile  insurance  to  its  members  or 
employees. 

B.  GUIDELINES  REGARDING  MASS  OR  GROUP 

MERCHANDISING  SUBMITTED  BY  THE  INSURANCE  BUREAU 
OE  CANADA  TO  THE  ASSOCIATION  OF  SUPERINTENDENTS 
OF  INSURANCE  OF  THE  PROVINCES  OF  CANADA, 
FIFTY-SIXTH  ANNUAL  CONFERENCE,  SEPTEMBER  1973 

(a)  Groups  which  might  be  eligible  for  a  mass  or  group  agreement  to  in- 
clude: 

1 .  employees  of  the  same  employer  or  a  number  of  associated  employ- 
ers; 

2.  members  of  a  professional  or  occupational  organization; 

3.  members  of  a  trade  union; 

4.  those  participating  in  a  common  premium  collection  medium  not 
specifically  formed  for  the  purpose  of  distributing  general  insur- 
ance. 

(b)  Coverage  shall  be  available  to  any  member  of  the  group,  with  rates  of 
premium  not  higher  than  would  have  been  charged  the  applicant  if  he 
were  not  a  member  of  the  group. 

(c)  Insurance  in  force  for  any  group  member  shall  not  be  cancelled  or 
lapsed  except  at  the  member's  own  request  or  for  non-payment  of  pre- 
mium, merely  because  the  member  ceased  to  be  a  member,  until  the 
expiry  date  of  the  coverage. 

(d)  A  risk  insured  under  a  mass  or  group  merchandising  plan  shall  not  be 
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eligible  for  coverage  under  any  inter-company  pooling  or  risk-sharing 
agreement. 

(e)  All  advertising  or  merchandising  material  shall  clearly  state  that  any 
rate  or  premium  savings  offered  below  the  insurer's  standard  premium 
for  the  equivalent  risk  classification,  is  enabled  by  savings  and  han- 
dling expenses  and/or  loss  cost  of  the  group. 

(f)  Savings  effected  on  the  loss  component  of  the  premium  dollar  are  to  be 
accepted  as  a  means  of  reducing  the  overall  premium  only  on  the  basis 
of  accumulated  experience  within  the  plan  concerned. 
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APPENDIX  I 

(referred  to  in  Chapter  7) 

INVESTIGATIONS  INTO  THE  FORM  OF  GOVERNMENT 
PRESENCE  REQUIRED  FOR  ONTARIO 

In  the  Committee's  two  Reports  on  automobile  insurance,  considera- 
tion has  been  given  to  the  government's  presence  in  insurance  markets  in 
Ontario  in  two  major  areas:  the  regulation  of  rates  and  the  regulation  of  the 
solvency  and  liquidity  of  insurance  companies.  The  Committee's  views  on 
these  topics  were  tentative  in  the  first  two  Reports  and  the  Committee  called 
for  subsequent  consideration  of  these  matters  when  its  review  on  the  other- 
than-life  components  of  the  industry  was  completed. 

This  Appendix  outlines,  first  as  a  background,  the  views  and  conclu- 
sions of  the  Committee  in  the  first  two  Reports  on  the  matter  of  a  govern- 
ment presence  in  rate  regulation  and  solvency  regulation.  It  then  provides  a 
review  of  the  scope  of  the  Committee's  further  investigations  into  these 
areas  and  refers  to  the  paper  in  Appendix  J,  titled  "Monitoring  Open  Com- 
petition as  a  Method  of  Regulation  in  Insurance  Markets".  This  Appendix 
concludes  with  a  description  of  the  major  findings  which  arose  in  a  meeting 
of  a  subcommittee  of  the  Committee  with  representatives  of  the  National 
Association  of  Insurance  Commissioners  in  the  United  States. 

A.  BACKGROUND  FROM  THE  FIRST  TWO  REPORTS  ON 
AUTOMOBILE  INSURANCE 

1.  A  Government  Presence  in  Rate  Regulation 

In  its  two  Reports  on  automobile  insurance,  the  Committee  considered 
the  question  of  governmental  rate  regulation.  In  its  First  Report  the  Commit- 
tee considered  the  topic  only  briefly,  stating  "the  Committee  will  consider 
this  topic  more  fully  in  the  course  of  its  forthcoming  sittings.  It  will  identify 
various  systems  in  use  in  other  Canadian  and  United  States  jurisdictions 
such  as  rate  setting,  file  and  use  systems,  use  and  file  system,  etc.  The  Com- 
mittee will  study  the  merits  of  each  system  with  a  view  to  making  final  rec- 
ommendations on  this  topic".1 

In  its  Second  Report,  the  Committee  went  on  to  a  more  intensive  con- 
sideration of  the  question  of  government  rate  regulation.  The  Committee's 
primary  conclusion  in  the  Second  Report  was  as  follows:  "there  is  a  funda- 
mental need,  particularly  when  a  compulsory  automobile  insurance  rule  is 
established,  for  a  governmental  presence  in  the  field  of  automobile  insur- 
ance supervision  and  this  applies  specifically  to  rate  regulation."2  In  addi- 
tion, the  Committee  stated  that  "...  more  emphasis  is  required  in  Ontario 


1 .  First  Report  on  Automobile  Insurance,  page  243. 

2.  Second  Report  on  Automobile  Insurance,  page  1 1 8 
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on  rate  regulation  in  order  to  achieve  a  better  balance  between  financial  sta- 
bility and  the  other  objectives  of  rate  regulation".1 

In  order  to  assist  the  Committee  in  determining  the  appropriate  form  of 
the  government  presence  in  automobile  insurance  rate  regulation,  the  Com- 
mittee's consultants  prepared  a  background  study  reviewing,  in  some  detail, 
the  history  of  rate  regulation  in  the  insurance  industry,  observations  on  the 
Ontario  system,  competition  as  a  possible  form  of  regulation  in  Ontario  and 
other  forms  of  government  regulation  as  possible  solutions  for  Ontario.  The 
background  study  titled  "A  Government  Presence  in  Rate  Regulation' '  was 
appended  as  Background  Study  Three  to  the  Committee's  Second  Report. 

Based  on  the  background  study  and  discussions  with  the  Superintend- 
ent and  industry  in  Ontario,  the  Committee  went  on  to  express  the  view  that: 
k\  .  .  open  competition  rate  regulation  is  the  form  of  automobile  insurance 
regulation  which  is  best  suited  to  the  present  market  conditions  in  the  Prov- 
ince of  Ontario".2  An  open  competition  system  of  rate  regulation  is  based 
on  the  theory  that  competition  in  itself  will  minimize  premiums  and  ensure 
the  existence  of  a  reliable  and  efficient  insurance  system. 

It  was,  however,  apparent  to  the  Committee  that:  '\  .  .an  open  com- 
petition system  of  rate  regulation  must  not  be  considered  out  of  the  context 
of  the  overall  topic  of  regulation  and  supervision  of  the  insurance  compa- 
nies." The  Committee  therefore  proposed  to  proceed  with  a  more  detailed 
investigation  of  the  entire  topic,  which  would  include: 

" —  The  development  of  a  suitable  set  of  criteria  for  evaluating  compe- 
tition. 

—  The  establishment  of  the  methods  and  mechanisms,  including 
public  reporting  requirements  needed  for  regularly  monitoring  the 
existence  and  extent  of  competition  in  the  Ontario  insurance  in- 
dustry. 

—  The  advisability  of  legislating  these  new  requirements  or  provid- 
ing for  them  in  regulation."3 

The  Committee  instructed  its  staff  to  work  with  the  Superintendent  on 
these  matters  in  conjunction  with  a  more  detailed  investigation  into  solvency 
and  liquidity  matters  as  described  below. 

2.  Regulation  of  the  Solvency  and  Liquidity  of  Insurance  Companies 

In  the  Committee's  two  Reports  on  automobile  insurance,  some  con- 
sideration has  been  given  to  the  solvency  and  liquidity  rules  as  applied  to  the 
general  insurance  industry  by  the  Ontario  and  Federal  Superintendents  of  In- 

1.  Ibid. 

2.  Second  Report  on  Automobile  Insurance,  page  119. 

3.  Ibid. 
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surance.  In  its  First  Report,  the  Committee  made  a  brief  comparison  of  the 
tests  as  applied  by  the  Ontario  and  Federal  Superintendent  and  commented 
"the  Committee  is  .  .  .  concerned  as  a  result  of  its  review  of  solvency  and 
liquidity  tests  to  find  that  the  authority  of  key  tests  is  based  primarily  on  the 
force  of  long-established  custom  and  practice  built  up  over  many  years  in 
the  Office  of  the  Superintendent.  These  rules,  which  find  their  sanction  in 
tradition  and  custom  have  come  to  be  referred  to  as  win-house'  rules.  There 
is  generally  little  or  no  sanction  by  way  of  legislation  or  regulation  to  sup- 
port them".1  The  Committee  then  went  on  to  express  the  view  that  "the 
Committee  wishes  to  add  that  its  tentative  view  is  that  the  present  rules 
appear  to  be  unnecessarily  conservative".2  In  the  conclusions  to  its  First 
Report,  the  Committee  set  out  as  a  matter  for  subsequent  consideration 
"evaluating  the  present  rules  and  recommending  modifications  thereto".3 

The  Committee's  consultants  prepared  a  report  in  some  detail  dealing 
with  the  solvency  and  liquidity  rules  and  extracts  from  this  report  were  in- 
cluded in  the  Committee's  Second  Report  on  Automobile  Insurance  as  Ap- 
pendix I.  Based  on  this  additional  information  and  further  discussions,  the 
Committee  commented  in  the  body  of  its  Report:  "in  considering  new  re- 
quirements for  a  greater  government  regulatory  presence  in  automobile  in- 
surance, the  Committee  believes  that  attention  should  also  be  devoted  to  the 
present  in-house  tests  and  rules  applied  by  the  Superintendent's  Office  and 
their  appropriateness  in  protecting  the  overall  interest  of  the  public".4 

The  Committee  went  on  to  express  the  view  that  it  did  not  consider  it 
appropriate  to  address  final  recommendations  on  these  matters  until  its  re- 
view of  the  other-than-life  components  of  the  industry  is  completed.  The 
Committee  therefore  proposed: 

—  "Further  consideration  of  the  appropriateness  of  the  solvency  and 
liquidity  rules  as  they  pertain  to  the  other-than-life  insurance  in- 
dustry. 

—  Further  consideration  of  the  need  to  supplement  or  amend  the  pres- 
ent solvency  and  liquidity  rules  to  make  them  more  meaningful  to 
present  conditions. 

—  The  advisability  of  legislating  these  new  requirements  or  providing 
for  them  in  regulation."5 

be  the  subject  of  a  more  detailed  investigation  in  the  course  of  the  con- 
sideration of  the  role  and  function  of  the  Superintendent's  Office.  The  Com- 
mittee therefore  instructed  its  staff  to  work  closely  with  the  Superintendent 
on  these  matters  and  those  related  to  an  open  competition  system  of  rate  reg- 

1.  First  Report  on  Automobile  Insurance,  page  208. 

2.  Ibid.,  page  208. 

3.  Ibid.,  page  243. 

4.  Second  Report  on  Automobile  Insurance,  117. 

5.  Ibid.,  page  119. 

385 


ulation  with  the  intent  that  "recommendations  will  be  submitted  in  the  con- 
text of  the  entire  other-than-life  insurance  industry,  rather  than  within  the 
constraints  of  the  report  on  automobile  insurance."1 

B.  SCOPE  OF  INVESTIGATIONS  FOR  THE  THIRD  REPORT 

More  detailed  investigations  into  the  government's  presence  in  insur- 
ance markets  in  the  areas  of  rate  regulation  and  solvency  regulation  involved 
the  scope  of  work  outlined  below. 

1.  Study  Into  Systems  of  Monitoring  Competition 

The  Committee  instructed  its  consultants  to  work  closely  with  repre- 
sentatives of  the  Office  of  the  Superintendent  of  Insurance  to: 

—  Define  the  criteria  that  would  indicate  the  existence  of  open  compe- 
tition in  the  setting  of  insurance  rates; 

—  Suggest  the  means  by  which  the  industry  could  be  monitored  to  en- 
sure that  the  criteria  of  open  competition  are  being  satisfied. 

A  draft  background  paper  on  the  subject  of  monitoring  open  competi- 
tion was  prepared  and  is  included  as  Appendix  J  to  this  Third  Report.  This 
background  paper  is  the  product  of  a  field  trip  undertaken  by  a  representa- 
tive of  the  Committee's  consultants  and  Mr.  Lear  P.  Wood,  Director  of  In- 
surance Services  for  Ontario,  to  the  office  of  the  National  Association  of  In- 
surance Commissioners  (N.A.I.C.)  in  Milwaukee,  Wisconsin.  Meetings 
were  also  held  with  the  Commissioner  of  Wisconsin  and  the  executive  assis- 
tant to  the  Commissioner  of  Illinois. 

2.  Study  into  Solvency  Regulation 

Further  research  into  the  matter  of  solvency  and  liquidity,  in  the  con- 
text of  open  competition,  was  performed  by  the  Committee's  consultants. 
The  Committee's  preliminary  observations  from  this  study  included: 

—  The  Committee  has  been  satisfied  that  the  present  solvency  rules, 
some  of  which  are  legislated  and  some  of  which  are  "in-house" 
guidelines,  provide  adequate  protection  to  consumers  against  losses 
from  insurance  company  insolvency.  This  being  so,  it  may  be  that, 
in  some  instances,  the  present  rules  are  unnecessarily  conservative 
since  they  are  designed  to  be  applicable  to  all  insurance  companies 
whereas  solvency  is  entirely  dependent  upon  individual  company 
circumstances. 

—  It  may  also  be  said  that,  in  some  instances,  these  rules  add  unneces- 
sary costs  to  the  insurance  products  which  Ontario  consumers  must 

I.   Ibid.,  page  119. 
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bear  because  of  the  cushions  which  the  solvency  tests  build  into  the 
system. 

—  In  addition,  in  theory  and  in  practice  these  rules  automatically  place 
a  restriction  on  the  industry's  capacity  to  write  new  risks  and  in  par- 
ticular may  unduly  limit  the  amount  of  business  the  more  efficient 
companies  may  write. 

—  While  solvency  is  one  of  the  primary  objectives  of  insurance  regula- 
tion, it  may,  in  some  instances,  be  contradictory  to  another  primary 
objective,  namely  the  provision  of  insurance  products  to  consumers 
at  the  lowest  possible  cost. 

—  Open  competition  rate  regulation  is  based  upon  the  premise  that  the 
mechanisms  of  a  competitive  market  place  are  likely  to  provide  the 
best  safeguards  for  delivery  of  the  insurance  product  at  a  price 
which  bears  reasonable  proportionality  to  cost  and  normal  rates  of 
return. 

—  One  of  the  indicators  of  effective  competition  is  the  ease  with  which 
companies  enter  and  exit  from  the  market  place.  Because  of  the 
present  solvency  rules,  it  may  be  argued  that  involuntary  exit  as  a 
result  of  competition  is  almost  precluded.  Viewed  another  way,  it 
may  be  said  that  solvency  regulation  forces  insurance  premiums  to  a 
level  which  are  at  least  sufficient  to  ensure  that  the  solvency  tests 
are  met;  such  regulation  may  therefore  hinder  competition  at  lower 
premium  levels  and  might  be  termed  anti-competitive. 

3.  Meeting  With  N.A.I.C.  Representatives 

On  January  4,  1979,  a  subcommittee  of  the  Committee,  composed  of 
Messrs.  Breithaupt,  Reid,  Yakabuski  and  Laughren,  the  Superintendent  of 
Insurance,  Mr.  Murray  Thompson,  and  representatives  of  the  Committee's 
consultants  travelled  to  Milwaukee,  Wisconsin  to  the  offices  of  the  National 
Association  of  Insurance  Commissioners  to  discuss  further  the  matters  of 
open  competition  rate  regulation  and  solvency  and  liquidity.  A  listing  of 
those  persons  who  met  with  the  Committee  members  from  the  N.A.I.C.  is 
as  follows: 

Mr.  H.  P.  Hudson,  Commissioner  of  Insurance,  State  of  Indiana,  Pres- 
ident of  the  N.A.I.C; 

Mr.  Wesley  J.  Kinder,  Insurance  Commissioner,  State  of  California, 
Chairman  of  the  Executive  Committee; 

Mr.  Harold  R.  Wilde,  Jr.,  Commissioner  of  Insurance,  State  of  Wis- 
consin, Chairman  of  the  Competition  Subcommittee; 

Mr.  Richard  L.  Mathias,  Director  of  Insurance,  State  of  Illinois,  Chair- 
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man  of  the  Financial  Condition,  Examination  and  Reporting  Com- 
mittee; 

Mr.  Phillip  O'Connor,  Assistant  to  the  Director  of  Insurance,  State  of 
Illinois; 

Mr.  Robert  E.  Dineen,  Consultant,  N.A.I.C.  Central  Office; 

Mr.  Robert  A.  Bailey,  Actuary-Director  of  the  N.A.I.C.  Data  Base, 
N.A.I.C.  Central  Office;  and 

Mr.  Jon  S.  Hanson,  Executive  Secretary  and  Director  of  Research, 
N.A.I.C.  Central  Office. 

Considerable  discussion  of  the  above  topics  ensued  and  the  essence  of 
that  discussion  provides  the  subject  matter  of  the  balance  of  this  Appendix. 

C.  MAJOR  FINDINGS  ASSOCIATED  WITH  THE  MEETING 
WITH  N.A.I.C. 

The  subcommittee  was  received  enthusiastically  by  the  representatives 
of  the  National  Association  of  Insurance  Commissioners  who  were  equally 
interested  in  watching  the  developments  in  Ontario  related  to  insurance  in- 
dustry regulation.  The  discussion  which  took  place  was  totally  candid  and 
most  germane  to  the  investigation  of  a  number  of  issues  which  currently 
confront  this  Committee.  Major  findings  of  the  discussions  at  the  N.A.I.C. 
are  detailed  below. 

1.  Open  Competition  Rate  Regulation 

Stage  of  Development 

The  concept  of  "open  competition  rate  regulation"  is  in  the  process  of 
evolution  in  U.S.  jurisdictions.  While  there  has  been  considerable  study  and 
writing  on  the  subject,  at  the  present  time  it  does  not  appear  that  any  state 
regulator  monitors  the  efficacy  of  competition  in  the  full  context  promul- 
gated in  the  1974  N.A.I.C.  study  entitled,  Monitoring  Competition:  A 
Means  of  Regulating  the  Property  and  Liability  Business. l 

Not  even  the  state  of  California,  who  pioneered  this  concept  in  1947  in 
the  face  of  considerable  criticism,  "monitors"  in  the  fashion  contemplated 
by  that  study.  California,  which  is  likely  more  sophisticated  than  any  other 
state  in  terms  of  an  "open  competition"  approach  to  regulation,  acknowl- 
edges that  the  concept  of  monitoring  competition  is  still  in  an  evolutionary 
stage.  As  a  further  example  of  U.S.  progress  toward  monitoring  competi- 
tion, the  New  York  State  Commissioner  issues  reports  on  a  periodic  basis 
that  review  the  competitive  situation  in  that  state  according  to  a  number  of 
criteria,  but  do  not  take  into  account  all  the  various  tests  proposed  by  the 
N.A.I.C. 

1 .  For  background  and  a  detailed  discussion  of  the  move  to  "open  competition"  regulation  in  the  United 
States,  see  The  Second  Report  on  Automobile  Insurance,  Background  Study  Three:  "A  Government 
Presence  in  Rate  Regulation". 
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The  mandate  of  the  N.  A.I.C.  does  not  allow  it  to  regulate,  as  it  is  an 
association  which  facilitates  research,  statistics  collection,  liaison  with  in- 
dustry and  government,  and  so  on  for  its  membership  of  state  regulators.  As 
such,  it  acts  as  an  agency  for  the  collection  of  data  which  it  then  dissemi- 
nates to  the  individual  state  insurance  departments.  As  described  more  fully 
in  Appendix  J,  the  N.  A.I.C.  has  developed,  out  of  its  studies,  a  system  for 
the  collection  of  data  which  may  be  utilized  to  monitor  market  behaviour. 
Because  the  concept  of  monitoring  is  new,  the  data  base  is  also  new  and  it  is 
not  held  out  as  being  totally  comprehensive  or  conclusive.  Continuing  study 
and  development  is  occurring  with  respect  to  certain  of  the  data  collected. 

The  technical  aspects  of  the  concept  of  monitoring  competition  and  the 
data  base  associated  with  the  monitoring  system  have  been  criticized  by 
economists  representing  the  federal  perspective.  The  major  thrust  of  the  de- 
fence initiated  by  the  N.  A.I.C.  has  been  one  of  promotion  of  the  concept  in 
the  absence  of  a  viable  alternative.  To  date  it  is  understood  that  no  appro- 
priate alternative  has  been  put  forth. 

Depending  upon  the  form  of  state  regulation  which  exists  in  the  various 
states,  state  regulators  appear  to  be  using  the  N. A.I.C.  data  in  a  variety  of 
ways  ranging  from  minimum  utilization  in  rigid  prior  approval  states  to  at- 
tempts to  monitor  market  behaviour  in  those  states  with  competitive  rating 
laws.  The  consensus  expressed  to  the  Committee,  however,  was  that  no 
state  has  yet  progressed  to  the  level  of  sophistication  envisaged  in  the 
N.  A.I.C.  study  because  of  the  premature  stage  of  development  of  the  con- 
cept and  the  data  base,  and  the  admission  that  neither  the  N.  A.I.C.  nor  state 
regulators  had  addressed  the  longer  term  practical  applications  of  the  sys- 
tem. When  the  N.  A.I.C.  representatives  were  questioned  further  on  the  sub- 
ject, it  was  evident  that  the  monitoring  opportunities  provided  by  the  data 
could  mean  different  things  to  different  users  and  still  provide  a  useful  regu- 
latory tool  for  all. 

Because  the  N. A.I.C.  system  merely  collects  and  disseminates  market 
behaviour  information,  an  informed  judgmental  assessment  of  the  effective- 
ness of  competition  on  the  part  of  state  insurance  departments  was  described 
to  be  an  integral  part  of  this  regulatory  process.  While  the  N.  A.I.C.  repre- 
sentatives did  not  foresee,  for  the  time  being,  that  state  Commissioners 
would  issue  an  overall  assessment  of  competition,  it  was  reasonably  clear 
that  they  felt  that  the  Commissioners  would  eventually  be  in  a  position  to  do 
so  and,  certainly,  that  they  would  be  in  a  position  to  act  on,  and  to  publicize 
through  periodic  reports,  the  absence  of  competition  in  specific  segments  of 
the  market  place,  such  as  geographic  or  product  line  segments. 

Present  Activities 

For  those  jurisdictions  who  utilize  competitive  rating  laws,  open  com- 
petition rate  regulation  appears  to  be  a  target  for  which  they  are  striving  but 
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which  they  have  not  yet  achieved,  given  the  stage  of  development  of  the 
concept  of  monitoring  the  efficacy  of  competition.  In  these  jurisdictions, 
and  in  particular  in  Wisconsin,  Illinois,  and  Indiana  whose  Commissioners 
addressed  members  of  the  Committee,  it  is  apparent  that  regulators,  while 
being  committed  proponents  of  the  monitoring  concept,  are  presently  devot- 
ing considerable  time  and  effort  to  those  activities  which  will  foster  compe- 
tition in  the  insurance  market  place.  They  attempt,  through  the  monitoring 
system  and  other  methods,  to  identify  deficiencies  in  the  market  place  and 
stimulate  or  promote  competition  in  these  areas.  In  addition,  they  often  initi- 
ate or  are  very  supportive  of  any  activities  which  will  contribute  to  the  en- 
hancement of  consumer  awareness  of  the  market  and  knowledge  of  the  in- 
surance products. 

Specific  examples  which  were  cited  to  the  Committee  are  as  follows: 

1.  The  Wisconsin  Commissioner  is  most  supportive  of  a  recently  imple- 
mented life  insurance  "hot-line"  which  is  operated  by  a  public  legal  aid 
office.  Funding  comes  from  a  variety  of  state  and  federal  sources.  Rates 
on  current  sample  coverages  are  quoted  to  callers  by  this  office.  The  in- 
formation on  rates  is  developed  by  the  Office  of  the  Commissioner. 

2.  The  Illinois  Commissioner  has  a  sophisticated  computer-based  tracking 
system  for  consumer  complaints  which  he  appears  to  utilize  to  advantage 
in  a  variety  of  ways.  In  one  instance,  he  described  the  detection  of  an  in- 
surer in  financial  difficulty  merely  by  staff  follow-up  of  an  identified  lag 
in  claims  settlements  by  this  insurer  in  certain  zip-code  geographic  terri- 
tories. When  violators  are  identified  by  the  system,  the  Commissioner, 
as  he  deems  advisable,  calls  a  press  conference  to  publicize  this  fact  and 
in  many  instances  he  receives  "front  page"  coverage. 

3.  While  some  difficulties  were  cited  with  the  currency  and  comparability 
of  rates  and  coverage,  all  Commissioners  were  highly  supportive  of  the 
practice  of  publishing  the  results  of  their  offices'  periodic  rate  surveys  of 
the  industry  in  specific  areas. 

4.  The  Indiana  Commissioner,  who  has  had  considerable  industry  experi- 
ence, stated  he  would  promote  any  project  in  his  state  which  involves  the 
dissemination  of  rate  comparisons  to  the  public.  Such  projects  generate  a 
flurry  of  activity  in  the  agency  system  and  have  a  profound  impact,  in  his' 
opinion,  on  insurers  who  are  forced  by  their  own  agency  sales  forces  to 
become  more  price  competitive. 

5.  Certain  jurisdictions,  Wisconsin  being  named,  permit  the  regulator  to 
initiate  a  non-profit  pooling  mechanism  to  service  certain  product  lines  in 
instances  where  the  regulator  determines  that  there  is  an  absence  of  com- 
petition because  of  the  very  small  number  of  active  writers.  Once  a  rea- 
sonable number  of  writers  return  to  the  market,  the  mechanism  is  discon- 
tinued. 
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In  sum,  the  theory  and  practice  of  open  competition  rate  regulation 
differ  somewhat  in  the  numerous  U.S.  jurisdictions  who  support  the  concept 
at  the  present  time;  as  indeed  they  might  differ  in  terms  of  appropriateness 
and  application  in  the  Province  of  Ontario.  Nevertheless,  it  would  appear 
that  much  can  be  learned  and  applied  in  Ontario  from  the  efforts  and  atti- 
tudes of  U.S.  regulators  in  the  fostering  and  promotion  of  competition  in  the 
insurance  market  place. 

2.  Surveillance  of  Insurance  Company  Solvency 

Discussion  with  N.A.I.C.  representatives  on  the  topic  of  insurance 
company  solvency  centered  on  three  matters,  namely: 

—  The  reasons  for  the  differing  U.S.  and  Canadian  experience  as  far  as 
the  number  of  insolvencies  are  concerned; 

—  The  identification  of  differences  in  regulatory  requirements,  if  any, 
and  the  application  of  these  requirements  in  practice  by  the  regula- 
tors themselves; 

—  The  N.A.I.C.  viewpoint  with  respect  to  the  results  of  Canadian  reg- 
ulatory practices  in  connection  with  insurance  company  solvency. 

While  the  topic  of  solvency  regulation  by  its  nature  renders  definitive  con- 
clusions difficult  and  likely  requires  considerable  study,  the  Committee  was 
able  to  glean  from  the  N.A.I.C.  visit  further  insights  into  this  matter. 

N.A.I.C.  representatives  felt  that  two  major  factors  contributed  to  the 
larger  number  of  insurance  company  insolvencies  in  the  United  States. 
Sheer  size  of  numbers  of  companies  competing  in  the  market  place  was  one 
factor.  Illinois  and  California,  for  example,  have  in  the  range  of  1,400  to 
1 ,600  companies  operating  in  their  states,  including  life  and  accident  and 
sickness  companies  compared  with  approximately  360  in  Ontario.  All  the 
U.S.  regulators  present  in  Milwaukee  cited  fraud  as  likely  the  other  major, 
differentiating  factor  contributing  to  insolvencies,  presumably  on  the  pre- 
mise that  this  problem  was  much  more  prevalent  in  the  United  States  than  in 
Canada. 

The  Committee  attempted  to  identify  failures  in  the  solvency  regulatory 
system  as  another  differentiating  consideration,  because  of  the  apparently 
looser  application  of  solvency  rules  in  some  U.S.  jurisdictions.  The 
N.A.I.C.  representatives  acknowledged  certain  examples  of  these  occur- 
rences but  generally  felt  them  to  be  few  and  far  between.  G.E.I. CO.  was 
cited  as  the  major  occurrence  of  regulatory  failure — its  premium  to  equity 
ratio  apparently  peaked  at  13:1  before  its  problems  were  uncovered  and  it 
was  restored  to  financial  health.  Solvency  is  much  more  closely  monitored 
since  the  G.E.I. CO.  experience. 

Because  primary  regulatory  responsibility  rests  with  the  insurance  de- 
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partment  of  the  state  of  insurer  domicile,  the  Committee  also  explored  the 
possibility  of  insurer  operations  falling  between  two  or  more  regulators,  as 
in  the  case  of  G.E.I. CO.  which  operates  in  52  jurisdictions,  with  neither  ef- 
fectively overseeing  solvency  matters.  Again,  some  minor  examples  were 
discussed  but  the  consensus  indicated  that  now,  perhaps  as  a  result  of  the 
problems  with  G.E.I. CO.,  these  matters  are  as  effectively  controlled  from 
a  regulatory  viewpoint  as  is  reasonably  and  cost-effectively  possible.  Cer- 
tainly, the  implementation  in  many  states  of  the  N.A.I.C  "Early  Warning 
System"1  and  the  activities  of  the  state  Commissioners  in  monitoring  such 
factors  as  consumer  complaints  would  indicate  that  this  is  the  case. 

The  Committee  then  attempted  to  distinguish  the  interpretation  and  ap- 
plication of  solvency  rules  by  U.S.  regulators  from  that  of  their  Canadian 
counterparts.  Recognizing  that  the  present  rules  or  variations  thereof  were 
developed  for  the  most  part  in  the  United  States,  the  Committee  wished  to 
identify  the  differences  in  their  application  by  regulators  in  the  two  jurisdic- 
tions. Upon  further  questioning  it  became  abundantly  clear  that  U.S.  regula- 
tors regard  the  "premium  to  equity"  rule  as  a  benchmark  indicator  only 
which  may  properly  vary  between  individual  insurers  according  to  their  re- 
spective circumstances,  book  of  business  and  other  individual  factors.  On 
average,  U.S.  property  and  casualty  companies  are  presently  operating  at  a 
ratio  of  2.9: 1 ,  with  some  as  high  as  4: 1  and  even  5:1.  It  was  felt  that  these 
ratios  are  entirely  proper  and  appropriate  in  the  particular  circumstances  of 
the  companies  involved. 

Accordingly,  as  far  as  the  Committee  could  determine,  the  interpreta- 
tion of  the  rules  is  similar  in  both  jurisdictions:  both  regard  the  rules  as  mea- 
surements of  financial  stability.  However,  the  application  of  these  rules  is 
significantly  different.  Canadian  practice  relies  on  the  much  more  rigid  ap- 
plication of,  for  example,  the  2:1  premium  to  equity  rule,  to  protect  against 
insolvencies,  while  the  trend  in  the  American  practice  is  to  rely  on  a  series 
of  more  flexible  "early  warning"  tests  to  provide  this  protection  supple- 
mented in  some  jurisdictions  with  guarantee  funds. 


1 .   See  Second  Report  on  Automobile  Insurance,  Background  Study  Three. 
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APPENDIX  J 

(referred  to  in  Chapter  7  and  in  Appendix  I) 

MONITORING  COMPETITION  AS  A  FORM 
OF  RATE  REGULATION  IN  INSURANCE  MARKETS* 

SUMMARY 

The  arguments  favouring  a  government  presence  in  insurance  markets 
are  well  established.  They  are  based  on  the  requirement  for  solvency  and  the 
perceived  need  to  make  reasonably  priced  insurance  widely  available. 

Interference  in  the  market  place  arbitrarily  to  set  rates  limits  competi- 
tion, leads  to  economic  inefficiency,  and  increases  the  economic  costs  of 
providing  insurance. 

Open  competition  rate  regulation  has  been  recommended  as  a  means  of 
allowing  the  government  presence  to  be  realized  while  giving  market  forces 
reasonable  latitude  to  determine  rates  in  a  competitive  way.  The  protection 
of  the  public  interest  suggests  that  open  competition  rate  regulation  will 
have  to  be  monitored. 

The  monitoring  mechanism  is  based  on  the  concept  of  workable  com- 
petition which  suggests  that  measures  of  market  performance  and  market 
structure  are  possible  which  can  be  used  to  assess  the  presence  of  competi- 
tion. 

Open  competition  rate  regulation  has  evolved  in  the  United  States  and 
several  states  have  experimented  with  open  competition  rating  laws.  Legis- 
lation has  been  proposed  in  Illinois  that  provides  explicitly  for  monitoring  of 
open  competition.  This  legislation  proposes  an  innovative  approach  to  de- 
fining market  segments. 

The  National  Association  of  Insurance  Commissioners  has  conducted  a 
study  to  calculate  some  of  the  performance  and  structure  measures  that  have 
been  suggested  as  part  of  a  monitoring  mechanism.  The  results  of  this  study 
suggest  that  developmental  work  should  continue  and  reinforce  the  impor- 
tance of  judgmental  assessment  in  the  monitoring  process. 

The  specific  indicators  suggested  by  the  N.A.I.C.  are: 

—  Performance  Indicators: 

1 .  Property  and  liability  insurance  profitability,  all  lines  country-wide 

2.  Comparison  of  inter-industry  rates  of  return 

3.  Operating  profit  by  line  by  state 

4.  Variation  in  premium  rates 

*Prepared  for  the  Select  Committee  on  Company  Law  by  Woods,  Gordon  &  Co.,  consultants  to  the 
Committee,  in  cooperation  with  the  Office  of  the  Superintendent  of  Insurance. 
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5.  Independence  in  pricing 

6.  Frequency  of  price  changes 

—  Structural  Indicators: 

1 .  Concentration  ratios  by  line  by  state 

2.  Market  share  ranking  by  line  by  state 

3.  Entries  and  Exits. 

The  rudiments  of  monitoring  are  already  in  place  in  Ontario.  The  De- 
partment of  Insurance  monitors  prices  in  the  automobile  insurance  market 
and  looks  at  concentration  in  a  rough  way. 

The  application  of  the  concepts  of  workable  competition  would  provide 
a  framework  in  which  monitoring  in  Ontario  could  be  further  developed. 

A.  THE  PURPOSE  OF  MONITORING  MARKET  BEHAVIOUR 

This  paper  examines  the  ways  in  which  the  monitoring  of  market  be- 
haviour in  the  sale  of  insurance  can  be  carried  out  in  order  to  assess  the  ef- 
ficacy of  competition  as  a  regulator  in  the  setting  of  insurance  premium 
rates.  Consideration  is  given  here  to  the  theory  and  techniques  of  open  com- 
petition rate  regulation  as  a  result  of  the  conclusion  of  the  Select  Committee 
in  its  Second  Report  that  kkopen  competition  rate  regulation  is  the  form  of 
automobile  insurance  regulation  which  is  best  suited  to  the  present  market 
conditions  in  the  Province  of  Ontario' V  Should  open  competition  rate  regu- 
lation be  introduced  into  Ontario,  the  government's  presence  in  the  insur- 
ance markets  of  this  Province  will  be  felt  primarily  through  the  information 
demands  of  an  eventual  system  of  monitoring  market  behaviour. 

This  paper  suggests  a  suitable  set  of  criteria  that  can  be  used  in  a  system 
of  monitoring  the  existence  and  extent  of  competition  in  the  Ontario  insur- 
ance industry.  As  well,  it  examines  monitoring  activities  that  are  currently 
carried  out  in  Ontario  and  in  various  states  of  the  United  States.  It  concludes 
by  discussing  various  aspects  of  data  collection  that  will  need  to  be  ad- 
dressed in  a  more  complete  review  of  data  to  be  carried  out  with  the  cooper- 
ation of  the  Department  of  Insurance. 

1.  The  Need  for  a  Government  Presence 

The  need  for  a  government  presence  in  the  marketing  of  automobile  in- 
surance has  already  been  well  established  in  the  Select  Committee's  Second 
Report.  That  report  recognizes  that  the  social  usefulness  of  insurance  is  en- 
hanced if  risk  coverage  is  widely  available,  the  price  of  this  coverage  is  rea- 
sonably related  to  cost,  and  the  insurance  mechanism  itself  is  reliable  in  the 
sense  that  loss  claims  in  the  future  will  be  paid  by  solvent  insurers.  The  fact 
that  these  goals  of  availability,  cost  efficiency  and  reliability  are  not  all  con- 

I .    The  Select  Committee  on  Company  Law,  The  Insurance  Industry—Second  Report  on  Automobile  In- 
surance, Province  of  Ontario  Legislative  Assembly,  1978,  page  118. 
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sistent  one  with  the  other  has  contributed  to  the  argument  for  a  government 
presence. 

The  nature  of  the  market  demand  for  insurance  coverage  also  has  impli- 
cations that  support  the  need  for  a  government  presence.  In  a  society  where 
risk  aversion  is  a  dominant  characteristic  of  personal  and  business  be- 
haviour, insurance  is  seen  as  a  necessity.  As  a  result,  the  quantity  of  cover- 
age demanded  tends  to  vary  relatively  little  with  price.  In  economic  terms 
the  demand  for  insurance  appears  to  be  highly  inelastic.  This  statement  does 
not  preclude  the  possibility  that  individuals  may  react  quite  sharply  to  price 
increases  or  price  decreases  as  they  purchase  insurance  coverage.  It  simply 
says  that  across  the  broad  average  of  society  the  demand  for  insurance  cov- 
erage by  consumers  is  relatively  insensitive,  or  inelastic,  with  respect  to 
price. 

This  characteristic  of  the  demand  for  insurance  increases  the  possibility 
of  collusion  amongst  the  suppliers  of  insurance  in  their  pricing  behaviour.  It 
is  well  known  in  theory  and  in  practice  that  the  advantages  of  collusion  are 
primarily  the  ability  to  extract  monopoly  profits.  In  general,  collusive  activ- 
ity would  preclude  the  realization  of  at  least  two  goals  in  the  provision  of  in- 
surance, by  encouraging  the  sale  of  insurance  at  prices  that  are  unreasonable 
in  the  sense  that  they  are  influenced  by  factors  other  than  costs  and  by  reduc- 
ing the  supply  of  insurance  to  extract  higher  prices  and  hence  limiting  the 
availability  of  coverage. 

Historically  the  establishment  of  rate  regulatory  procedures  has  been 
directed  at  curbing  monopoly  profits  and  setting  insurance  prices  at  publicly 
perceived  reasonable  levels  while  providing  for  solvency.  In  spite  of  these 
objectives,  it  remains  true  that  whether  prices  are  set  through  collusion  or  by 
regulation,  there  is  a  strong  possibility  that  the  public  interest  will  not  be 
served.  In  a  regulated  system  where  market  forces  are  minimized,  it  is  very 
difficult  to  determine  what  will  constitute  a  competitive  return  for  firms  en- 
gaged in  the  sale  of  insurance.  In  addition,  in  most  jurisdictions  where  the 
goal  of  a  reliable  insurance  mechanism  has  taken  precedence  and  the  focus 
of  regulation  has  been  the  maintenance  of  solvency,  it  can  be  argued  that 
regulators  will  encourage  rates  that  result  in  returns  above  those  which 
would  otherwise  be  realized  under  a  competitive  system.  In  this  environ- 
ment, insurance  firms  will  tend  to  compete  on  the  basis  of  factors  other  than 
price  as  they  attempt  to  increase  their  share  of  the  market  and,  thereby,  in- 
crease their  volume  of  profit.  Analytically,  the  result  of  this  non-price  com- 
petitive behaviour  is  an  increase  in  the  costs  of  providing  insurance  coverage 
and  an  impairment  of  economic  efficiency  in  the  market  place. 

2.  Open  Competition  Rate  Regulation 

Open  competition  rate  regulation  has  been  recommended  as  a  means  of 
obtaining  the  goals  of  availability,  economic  efficiency  and  reliability  in  the 
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provision  of  insurance  while  avoiding  the  difficulties  discussed  above.  The 
proponents  of  this  approach  suggest  that  its  chief  strengths  lie  in  the  possi- 
bility of  independent  pricing,  pricing  flexibility  and  operating  flexibility. 
The  government  role  could  be  limited  to  monitoring  market  behaviour  to 
assess  the  degree  to  which  competitive  forces  are  present.  In  practice  the 
government  could  actively  promote  competitive  behaviour  in  the  market 
place  in  addition  to  monitoring  market  behaviour. 

Open  competition  rate  regulation  has  decidedly  practical  advantages  in 
that  it  allows  for  a  government  presence  in  the  regulation  of  insurance  pre- 
miums without  the  necessity  of  building  a  large  regulatory  bureaucracy.  In 
principle,  the  monitoring  of  open  competition  rate  regulation  should  be  a  re- 
latively efficient  enterprise.  The  data  required  to  calculate  the  monitoring 
measures  themselves  can  be  collected  in  the  normal  course  of  data  collection 
required  to  monitor  solvency.  Experience  in  the  United  States  suggests  that, 
in  practice,  some  time  will  be  required  before  an  adequate  monitoring  data 
base  can  be  accumulated.  The  refinement  of  existing  data  series  and  the  de- 
velopment of  a  few  new  series  will  be  an  initial  requirement  in  the  establish- 
ment of  any  monitoring  system. 

3.  The  Evolution  of  Monitoring 

In  the  United  States,  interest  in  regulating  rates  through  reliance  on  the 
operation  of  competitive  market  forces  has  spread  in  the  past  two  decades. 
By  the  late  1950s  and  early  1960s  the  movement  towards  open  competition 
rate  regulation  found  growing  support  because  of  the  widespread  dissatisfac- 
tion with  the  operation  of  the  property  and  liability  insurance  business.  At 
that  time  a  noticeable  reduction  in  the  availability  of  insurance,  coupled  with 
rapidly  increasing  insurance  premiums,  generated  significant  public  criti- 
cism and  dissatisfaction  with  the  prior  approval  rating  laws  by  which  insur- 
ance rates  were  then  generally  regulated. 

This  dissatisfaction  occurred  in  concert  with  two  other  important  fac- 
tors which  contributed  to  pressures  for  open  competition  in  the  establish- 
ment of  insurance  prices.  The  first  factor  was  a  generally  favourable  re- 
assessment, in  the  United  States  in  particular,  of  the  efficacy  of  the  market 
economy  in  providing  goods  and  services.  By  the  early  1970s  the  temper  of 
the  times  was  one  of  growing  conservatism  and  throughout  the  business 
community  greater  emphasis  was  being  placed  on  allowing  the  market 
mechanism  to  do  the  work  of  allocating  goods  and  services.  A  second  factor 
at  work  in  the  United  States  concerns  the  continual  struggle  between  federal 
and  state  governments  in  the  regulation  and  determination  of  economic  ac- 
tivity. 

As  the  1970s  progressed  it  became  clear  that  there  was  strong  pressure 
in  some  circles  for  a  federal  government  presence  in  the  regulation  of  insur- 
ance market  activity.  In  response  to  this  pressure  the  various  state  commis- 
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sioners  through  the  National  Association  of  Insurance  Commissioners 
(N.A.I.C.)  pressed  for  the  elaboration  of  an  open  competition  rate  regula- 
tion system  by  which  the  benefits  of  market  activity  could  be  realized  in  in- 
surance markets  under  the  purview  of  state  agencies.  A  step  in  this  direction 
was  the  preparation  of  an  extensive  report  on  Monitoring  Competition:  A 
Means  of  Regulating  the  Property  and  Liability  Insurance  Business  which 
was  published  in  1974  by  the  N.A.I.C.  central  office.  This  report  represents 
the  first  comprehensive  treatment  of  the  problem  of  open  competition  rate 
regulation  from  both  the  theoretical  and  practical  points  of  view. 

At  the  state  level,  some  progress  towards  open  competition  rate  regula- 
tion had  already  been  realized  by  the  early  1970s.  California  had  already  es- 
tablished a  specific  open  competition  rate  regulation  law  in  1947  and  Florida 
enacted  similar  legislation  in  1967.  In  the  state  of  Wisconsin,  the  insurance 
statutes  were  revised  to  be  consistent  with  an  open  competition  rate  regula- 
tion approach  in  the  setting  of  insurance  premiums.  Illinois  and  New  York 
adopted  specific  although  temporary  open  competition  rating  laws  in  1969 
and  1970  respectively.  Other  states  were  operating  under  what  were  essen- 
tially open  competition  rating  regimes  and  the  1974  N.A.I.C.  study  listed 
seventeen  states  as  having  open  competition.  New  York,  Illinois  and  Florida 
have  since  allowed  their  open  competition  legislation  to  lapse.  In  Illinois, 
the  only  control  over  market  behaviour  is  that  provided  for  by  federal  anti- 
trust legislation. 

In  addition  to  these  forces  which  operated  to  encourage  the  considera- 
tion of  open  competition  rate  regulation,  the  last  few  years  have  witnessed  a 
growing  awareness  of  the  growth  of  government  participation  in  the  North 
American  economy.  The  demands  for  cutbacks  in  the  growth  of  government 
expenditures  generally  and  reductions  in  specific  levels  of  expenditure  have 
been  focussed  on  the  operation  of  governments  in  a  variety  of  regulatory 
fields.  As  a  natural  consequence,  the  size  of  regulatory  groups  is  being  re- 
duced in  many  instances.  For  example,  changes  in  the  Louisiana  rating 
laws,  which  relieve  the  rating  commission  of  the  necessity  of  providing  vari- 
ous kinds  of  data,  resulted  in  a  reduction  of  the  rating  commission  staff  by 
60  employees  and  an  annual  saving  to  the  state  of  close  to  half  a  million  dol- 
lars. 


B.  THE  MEANING  OF  COMPETITION  IN  MARKET 
BEHAVIOUR 

While  the  establishment  of  insurance  rates  through  competition  in  the 
market  place  is  desirable  in  principle,  it  will  be  necessary  to  have  some 
means  of  determining  the  extent  to  which  competitive  forces  are  at  work. 
This  determination  is  made  difficult  by  a  variety  of  problems.  These  include 
a  lack  of  understanding  about  the  nature  of  competition  and  practical  prob- 
lems of  definition  and  measurement  that  are  only  now  being  addressed.  This 
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section  will  examine  the  source  of  some  of  these  problems  and  discuss  their 
implications. 

1.  Economic  Theory  and  Competition 

In  economic  theory  the  meaning  of  competition  is  very  precise.  The 
theory  of  price  determination  is  based  on  a  hypothetical  model  of  markets  in 
which  price  competition  is  the  only  means  of  competition.  In  this  so-called 
perfectly  competitive  market,  stringent  assumptions  bring  about  this  result. 
Some  of  the  more  important  of  these  assumptions  are: 

1 .  There  is  a  well  defined  homogenous  product. 

2.  There  are  enough  participants  in  the  market  so  that  no  one  individual  or 
firm  can  exploit  his  position. 

3.  There  are  no  barriers  to  prevent  producers  from  entering  or  leaving  the 
market. 

4.  There  is  full  information  available  to  both  producers  and  consumers 
about  possible  alternatives. 

5.  There  are,  at  some  point  in  the  production  of  the  goods,  increasing 
costs. 

6.  There  is  independent  consumption. 

7.  There  are  no  externalities  in  the  production  of  the  goods. 

8.  Rationality  prevails  in  the  market  place. 

As  a  result  of  these  assumptions,  it  can  be  demonstrated  that  all  partici- 
pants in  this  hypothetical  market  are  price  takers.  In  other  words,  no  one  in- 
dividual or  firm  can  affect  the  equilibrium  market  price  which  is  established 
as  a  result  of  the  actions  of  all  market  participants  taken  together.  For  exam- 
ple, if  a  particular  firm  tries  to  set  a  price  higher  than  the  market  price  in  a 
perfectly  competitive  situation,  it  will  find  itself  losing  customers  and 
operating  in  an  inefficient  manner.  Theoretically,  the  first  evidence  of  this 
will  be  that  the  entrepreneur  finds  that  his  returns  from  engaging  in  the  busi- 
ness are  not  sufficient  to  cover  his  opportunity  costs  of  being  involved  in  the 
market.  Eventually,  the  loss  of  customers  will  result  in  actual  economic 
losses  accruing  to  the  firm  and  the  firm  will  have  to  reduce  prices  or  go  out 
of  business.  If,  on  the  other  hand,  a  firm  lowers  prices  it  will  not  cover  costs 
and  will  find  its  losses  mounting.  In  perfect  competition  it  is  to  the  firm's 
advantage  to  ''take''  the  equilibrium  price  in  the  market  as  its  own,  and  it  is 
in  this  sense  that  firms  are  known  as  price  takers. 

Market  activity  under  the  conditions  of  perfect  competition  will  bring 
about  automatically  an  equilibrium  situation  in  which  theoretically  the  allo- 
cation of  resources  in  society  is  optimal.  In  general  terms,  this  means  that 
there  can  be  no  reallocation  of  resources  that  can  make  any  individual  better 
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off  without  reducing  the  welfare  of  some  other  individual.  From  this  result  it 
is  easy  to  see  why  the  theoretical  model  of  perfect  competition  is  such  a 
powerful  argument  for  allowing  competitive  forces  to  determine  market 
prices. 

2.  The  Concept  of  Workable  Competition 

In  practice  a  dilemma  arises  because,  once  one  of  the  assumed  condi- 
tions of  perfect  competition  is  relaxed,  it  becomes  possible  for  firms  to  com- 
pete on  a  basis  other  than  price.  With  the  admission  of  non-price  competi- 
tion into  the  hypothetical  market  place,  it  can  no  longer  be  said  with 
certainty  that  the  allocation  of  resources  is  optimal  in  the  equilibrium  situa- 
tion. 

Of  course  in  the  real  world  it  is  likely  that  many  of  the  conditions  re- 
quired for  perfect  competition  to  exist  are  being  violated.  The  extreme  reac- 
tion to  this  fact  has  been  the  suggestion  that  the  market  system  should  be 
abandoned  altogether  and  the  pricing  of  goods  and  services  and  the  alloca- 
tion of  resources  should  be  a  matter  of  public  planning.  Aside  from  the  ethi- 
cal and  political  considerations  of  such  a  suggestion,  the  analysis  of  monop- 
oly suggests  that  the  economic  costs  associated  with  abandoning  the 
competitive  market  system  would  be  very  high. 

As  a  result,  economists  have  struggled  with  the  idea  of  translating  the 
notions  of  perfect  competition  into  a  more  operational  framework.  The  re- 
sult of  this  effort  has  been  the  elaboration  of  the  concept  of  workable  compe- 
tition, a  results-oriented  practical  application  of  the  market  analysis  con- 
tained in  the  theory  of  price  determination  in  a  perfectly  competitive  market. 
Loosely  defined,  workable  competition  describes  any  market  system 
whereby  competitive  forces  are  allowed  to  work  and  competitive  results  are 
derived.  Workable  competition  is  concerned  with  the  practical  ways  in 
which  markets  perform  rather  than  the  theoretical  analysis  of  how  markets 
work. 

3.  Workable  Competition  and  Monitoring 

Workable  competition  suggests  that  the  performance  of  a  market  can  be 
monitored,  and  that  the  results  of  market  activity  can  give  some  indication 
of  the  degree  to  which  competition  guides  that  activity.  The  results  of  mar- 
ket activity  are  reflected  in  variables  such  as  prices,  profit  levels,  and  the  de- 
gree of  concentration  in  the  market.  Generally,  these  variables  are  grouped 
in  three  different  categories  of  market  tests  that  can  be  used  to  assess 
whether  or  not  a  market  setting  is  workably  competitive.  These  are  tests 
of: 

—  performance, 

—  structure,  and 

—  conduct. 
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The  measures  of  market  structure  and  market  performance  are  largely 
economic  and  statistical  in  nature,  while  the  assessment  of  market  conduct  is 
more  legal  in  nature.  However,  it  needs  to  be  asserted  that  the  evaluation  of 
whether  or  not  a  market  is  workably  competitive  will  require  the  application 
of  a  large  amount  of  judgmental  assessment  to  whatever  statistical  measures 
of  performance,  structure  and  conduct  are  devised. 

4.  Performance  Tests 

Tests  of  performance  are  concerned  with: 

—  pricing  behaviour, 

—  profitability, 

—  availability  of  insurance,  and 

—  solvency. 

The  measures  of  performance  in  an  industry  are  examined  to  ascertain 
whether  or  not  the  results  being  achieved  in  a  particular  market  are  consis- 
tent with  those  that  one  would  expect  in  a  competitive  market. 

The  monitoring  of  pricing  behaviour  is  intended  to  assess  in  the  overall 
market  the  degree  to  which  firms  are  acting  as  price  takers.  In  practical 
terms  this  means  evaluating  the  extent  to  which  observed  price  increases  are 
justifiably  related  to  changes  in  costs.  The  monitoring  of  profitability  fo- 
cuses on  overall  industry  profits  in  relation  to  profits  in  other  industries  and 
the  concept  of  normal  or  reasonable  profitability.  Rates  of  return  in  the  in- 
surance industry  are  compared  with  those  of  other  industries  in  order  to 
assess  the  relative  performance  of  the  industry.  Tests  of  market  availability 
are  designed  to  determine  whether  or  not  insurance  coverage  is  readily  avail- 
able throughout  the  market. 

The  important  aspect  of  profitability  in  assessing  whether  or  not  a  mar- 
ket is  workably  competitive  is  the  degree  to  which  industry  profit  levels  ex- 
ceed those  required  to  attract  and  retain  capital.  In  the  theory  of  competitive 
markets,  'normal'  profits  are  usually  defined  as  those  profits  that  will  attract 
capital  to  the  activity  in  question  and  prevent  it  from  being  moved  to  other 
productive  activities.  Profits  over  and  above  these  so-called  normal  returns 
are  excess,  in  the  sense  that  they  are  not  needed  to  retain  capital  in  its  pres- 
ent use.  Theoretically  these  excess  profits  will  attract  new  competitors  to  the 
market  or  encourage  existing  firms  to  compete  more  vigorously.  In  the  ab- 
sence of  competition  these  excess  profits  would  persist  over  time. 

The  source  of  these  excess  profits  could  be  an  improvement  in  cost 
structure  brought  about  by  increased  efficiency  as  a  result  of  innovation  or 
higher  prices  as  a  result  of  increased  demand.  In  the  insurance  industry  an 
example  of  the  first  source  of  profit  growth  would  be  reduced  costs  through 
the  adoption  of  electronic  data  processing  or  improved  loss  experience, 
while  an  example  of  the  second  would  be  the  imposition  of  a  mandatory  re- 
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quirement  for  coverage  of  a  particular  risk.  If  other  indicators  such  as  loss 
ratios  or  legislative  action  suggest  changes  in  the  cost  of  price  structure,  then 
profit  measures  will  need  to  be  monitored  to  determine  if  excess  profits  pre- 
vail. 

The  three  performance  tests  discussed  above  are  market- wide  tests.  It  is 
important  to  remember  that  competition  as  it  is  being  evaluated  in  this  con- 
text is  a  market  phenomenon.  As  such,  it  summarizes  the  behaviour  of  the 
entire  spectrum  of  firms  operating  in  a  particular  jurisdiction  and  this  be- 
haviour must  be  examined  jointly. 

The  concern  for  reliability  of  the  insurance  mechanism  creates  a  re- 
quirement for  a  performance  test  that  is  specific  to  the  insurance  market,  the 
insurance-specific  test  being  a  measure  of  solvency.  Normally  in  attempting 
to  determine  whether  or  not  a  particular  market  is  workably  competitive,  the 
question  of  an  individual  company's  solvency  would  not  arise.  In  theory  the 
operation  of  economic  markets  dictates  that  at  times  the  lack  of  efficiency  or 
the  failure  of  entrepreneurial  ability  that  may  be  characteristic  of  an  individ- 
ual firm  will  lead  to  insolvencies  and  cause  that  particular  firm  to  exit  from 
the  industry.  However,  because  of  the  nature  of  the  insurance  product,  indi- 
vidual firm  solvency  has  always  been  an  important  performance  indicator 
and  the  traditional  focus  of  the  government  presence  in  insurance  markets. 

The  monitoring  of  open  competition  rate  regulation  does  not  discount 
the  importance  of  solvency,  it  merely  suggests  that  other  performance  tests 
of  competitive  behaviour  are  necessary  in  order  to  determine  the  extent  to 
which  insurance  markets  are  workably  competitive. 

5.  Structural  Tests 

Tests  of  structure  examine  measures  that  include  the  number  and  size 
of  the  firms  operating  in  the  market,  the  concentration  of  market  power  and 
the  possibility  of  entry  to  and  exit  from  the  market.  The  greater  the  extent  of 
the  concentration  of  market  power  in  the  hands  of  a  few  firms,  the  less  com- 
petitive the  market  will  be.  The  examination  of  these  measures  is  intended  to 
reveal  whether  or  not  the  structure  of  the  market  will  allow  competitive 
forces  to  operate. 

6.  Conduct  Tests 

These  tests  are  intended  to  reveal  whether  or  not  observed  market  con- 
duct is  characteristic  of  competition.  The  examination  of  the  conduct  of  eco- 
nomic activity  has  traditionally  been  the  province  of  those  authorities  who 
enforce  anti-trust  legislation  and  the  focus  has  been  on  the  legal  aspects  of 
doing  business.  There  are  no  specific  measures  of  market  conduct  that  can 
be  calculated  or  assessed  in  a  system  designed  to  monitor  markets.  The  ac- 
tual instances  of  anti-competitive  behaviour  that  are  discovered  and  investi- 
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gated  provide  the  only  yardstick  by  which  market  conduct  may  be  mea- 
sured. 

C.  MONITORING  MARKET  BEHAVIOUR 

The  movement  from  a  system  of  prior  approval  rate  setting  in  the 
United  States  to  one  characterized  by  open  competition  rate  regulation  has 
been  slow.  Progress  has  been  slow  of  necessity  because  of  the  need  to  col- 
lect data  and  the  requirement  for  ongoing  evaluation  of  the  monitoring  mea- 
sures themselves.  While  the  support  for  open  competition  rate  regulation  is 
obvious  in  jurisdictions  such  as  Wisconsin,  California,  Illinois  and  New 
York,  these  jurisdictions  do  not  yet  actively  monitor  competition  in  a  sys- 
tematic way.  However,  legislation  dealing  with  competitive  rate  regulation 
was  recently  introduced  in  Illinois1  and  provides  a  clear  indication  of  the  di- 
rection of  future  development.  In  the  meantime,  the  National  Association  of 
Insurance  Commissioners  has  followed  up  its  1974  study  by  developing  cal- 
culations of  the  measures  of  performance  and  structure  suggested  therein. 

1.  The  Proposed  Illinois  Legislation 

The  legislation  proposed  for  Illinois  is  interesting  in  that  it  provides  for 
the  definition  of  a  market  segment  in  the  sale  of  insurance  and  provides  for 
active  monitoring  of  market  activity  in  that  segment.  In  the  proposed  legisla- 
tion a  market  segment  will  be  determined  by  some  combination  of  the  line  of 
insurance,  the  class  of  risks  and  the  relevant  market  area  within  the  state. 
The  definition  of  market  segment  is  an  attempt  to  rectify  difficulties  which 
are  encountered  in  defining  the  insurance  product  market  for  the  purposes  of 
monitoring. 

The  general  thrust  of  the  Illinois  legislation  is  that  insurance  rates  in 
particular  market  segments  shall  not  be  excessive,  inadequate  or  unfairly 
discriminatory.  In  the  language  of  the  proposed  legislation  "no  rate  shall  be 
held  to  be  excessive  unless  (1)  such  rate  is  unreasonably  high  for  the  insur- 
ance provided,  and  (2)  a  reasonable  degree  of  price  competition  does  not 
exist  with  respect  to  the  market  segment  to  which  such  a  rate  is  applicable,\ 
The  tests  of  competitiveness  suggested  by  the  legislation  are  essentially  the 
performance  and  structural  tests  referred  to  above.  These  tests  will  include 
an  examination  of  the  number  of  companies  actively  engaged  in  the  market, 
segment,  a  determination  of  the  existence  of  rate  differentials  in  that  seg- 
ment, an  assessment  of  whether  profitability  for  companies  generally  in  the 
market  segment  is  unreasonably  high  in  relation  to  riskiness,  a  measure  of 
the  degree  of  domination  of  the  market  segment  by  one  or  more  companies, 
and  the  practical  opportunities  available  to  consumers  in  the  market  segment 
to  compare  and  obtain  insurance  from  competing  companies. 

In  evaluating  the  profitability  of  insurance  companies,  the  proposed 

I.   State  of  Illinois,  80th  General  Assembly,  House  Bill  3223,  Introduced  April  14,  1978. 
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legislation  provides  that  a  rate  shall  not  be  held  to  be  excessive  solely  be- 
cause it  permits  a  profit  for  a  company,  provided  that  such  profit  is  not  un- 
reasonable in  relation  to  the  degree  of  risk  in  any  market  segment.  The  legis- 
lation further  provides  that  all  income  of  the  company,  including  income  on 
investments  of  any  kind  wherever  located,  shall  be  considered  in  the  deter- 
mination of  profit. 

The  approach  to  monitoring  included  in  the  proposed  Illinois  legisla- 
tion is  consistent  with  the  general  developments  in  the  area  of  open  competi- 
tion rate  regulation  that  have  occurred  in  the  United  States  in  the  recent  past. 
The  proposed  Illinois  legislation  departs  from  recent  developments  in  that 
the  monitoring  system  will  look  at  market  segments  rather  than  lines.  The 
writers  of  the  Illinois  legislation  felt  that  the  monitoring  of  competition  by 
lines  may  not  indicate  a  lack  of  competition  when  in  fact  it  is  absent.  While 
the  concept  of  market  segment  is  not  clearly  defined  in  the  legislation,  it  is 
hoped  that  the  concept  will  allow  the  monitoring  agency  to  determine  how 
geographic  areas  are  divided  into  territories  by  the  insurers  and  provide  a 
means  of  following  how  the  insurers  are  handling  classification. 

The  Illinois  state  commissioner's  office  has  recently  completed  a  study 
that  is  the  first  consistent  attempt  to  calculate  statistically  significant  rela- 
tionships between  the  measures  of  structure  and  the  measures  of  behaviour. 
Data  on  monitoring  measures  produced  by  the  N.A.I. C.  have  not  attempted 
to  standardize  those  measures  with  respect  to  economic  factors,  nor  have 
they  attempted  to  recognize  the  relative  performance  of  states. 

2.  The  N.A.I. C.  Monitoring  Data 

While  none  of  the  individual  jurisdictions  in  the  United  States  are  ac- 
tively monitoring  open  competition  rate  regulation  in  a  systematic  and  com- 
prehensive fashion1,  the  N.  A.I.C.  has  continued  to  experiment  with  and  de- 
velop monitoring  measures.  In  1976  the  N. A.I.C.  Regulatory  Information 
Subcommittee  published  the  results  of  its  efforts  to  calculate  a  variety  of 
performance  and  structural  indicators.  In  a  1977  supplement  to  this  study, 
entry  and  exit  data  were  developed  and  in  June  of  1978  the  subcommittee  re- 
ported on  its  attempts  to  develop  measures  of  pricing  behaviour.  A  useful  in- 
dicator of  the  direction  in  the  N. A.I.C.  thinking  on  open  competition  rate 
regulation  is  the  fact  that  this  subcommittee  changed  its  name  in  1978  to  the 
Competition  Subcommittee. 

Principal  Indicators 

The  principal  indicators  by  which  the  existence  of  competitive  forces  in 
the  market  place  is  to  be  monitored  in  the  N. A.I.C.  approach  include: 

1.  The  State  of  New  York  Insurance  Department  produces  a  biennial  report  to  the  Governor  which  ex- 
amines various  aspects  of  insurance  markets  in  New  York  and  comments  on  some  of  the  indicators  ol 
competitive  behaviour  discussed  below. 
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Performance  Indicators: 

1.  Property   and  liability  insurance  profitability,    all  lines  country- 
wide. 

2.  Comparison  of  inter-industry  rates  of  return. 

3.  Operating  profit  by  line  by  state. 

4.  Variation  of  rates. 

5.  Independence  in  pricing. 

6.  Price  changes  per  company  per  year. 

Structural  Indicators: 

1 .  Concentration  ratios  by  line  by  state. 

2.  Market  share  ranking  by  line  by  state. 

3.  Entries  and  exits. 

Performance  Measures 

The  principal  measures  of  performance  suggested  by  the  N.A.I.C. 
study  relate  to  profitability  and  pricing.  Measurement  of  profitability  is  im- 
portant because  economic  theory  suggests  that  the  existence  of  abnormally 
high  profits  in  an  industry  will  attract  new  entrants  to  the  market  and  encour- 
age competition  for  a  share  of  this  profitable  business.  Price  measures  are 
important  since  price  is  the  focus  of  competitive  forces  in  the  model  of  per- 
fect competition  and  the  most  obvious  variable  to  monitor  in  actual  markets. 
The  study  suggests  several  measures  of  both  profitability  and  price. 

(a)  Profitability  Measures:  Methodology 

Three  basic  questions  will  need  to  be  answered  in  order  to  accomplish 
the  monitoring  task  with  respect  to  profitability  measures.  First,  what  is  the 
appropriate  time  period  over  which  the  profit  measure  should  be  monitored? 
Second,  what  constitutes  excess  profit?  Finally,  how  is  profit  for  measure- 
ment to  be  measured?  Economic  theory  suggests  that  the  appropriate  time 
period  is  the  'long  run\  that  period  of  time  in  which  firms  can  enter  and 
leave  the  industry.  The  N.A.I.C.  study  suggests  that  this  period  of  time  is 
relatively  short  in  the  insurance  industry.  However  the  volatility  of  un- 
derwriting results  and  capital  gains  indicates  to  the  N.A.I.C.  observers  that 
a  period  of  three  to  ten  years  would  be  appropriate.  The  definition  of  normal 
and  excessive  profits  is  left  to  the  regulator  on  the  grounds  that  the  extensive 
literature  and  debate  on  profits  in  the  insurance  industry  in  the  United  States 
has  not  provided  an  answer.  Finally  the  measure  of  profit  is  based  on  data 
from  the  N.A.I.C.  Statistical  Reporting  system  which  provides  both  on  all 
lines,  county-wide  measure  of  profitability  and  uniform  by  line  by  state 
measures  of  profitability. 

In  the  N.A.I.C.  study,  return  on  net  worth  and  return  on  sales  ratios 
have  been  calculated  with  two  measures  of  income,  one  excluding  capital 
gains  on  the  grounds  that  short-term  volatility  in  capital  gains  would  obscure 
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the  actual  insurance  operating  results.  While  the  report  recognizes  that  the 
difficulties  in  measuring  profits  preclude  precise  and  specific  judgments,  it 
suggests  that  since,  on  the  basis  of  data  for  the  1971-1976  period,  rates  of 
return  in  the  insurance  industry  are  lower  than  in  non-insurance  industries, 
the  overall  profitability  measures  "do  not  provide  evidence  of  a  lack  of 
workable  competition". 

The  report  also  provides  data  on  profitability  by  line  by  state,  although 
for  practical  reasons  the  profitability  measure  is  restricted  to  return  on  sales. 
The  report  suggests  that  on  the  basis  of  the  observed  relationship  between 
the  industry-wide  measures  of  return  on  net  worth  and  return  on  sales,  a  rea- 
sonable range  of  rates  of  return  on  net  sales  could  be  determined  and  applied 
to  the  by  line  by  state  average  figures  "to  obtain  a  general  sense  as  to 
whether  the  profit  levels  suggest  the  presence  or  absence  of  workable  com- 
petition". 

The  comparisons  of  rates  of  return  suggested  in  the  study  are  based  on 
industry-wide  profitability  as  opposed  to  individual  firm  profitability.  In  the 
normal  course  of  economic  activity  some  firms  will  be  more  profitable  than 
others  even  in  the  most  competitive  of  markets.  The  emphasis  on  individual 
firm  profitability  that  derives  from  the  concern  for  solvency  is  quite  separate 
from  the  focus  on  industry-wide  profitability  in  the  assessment  of  whether  a 
market  is  workably  competitive. 

(b)  Price  Measures 

The  second  group  of  performance  measures  focuses  on  prices  as  re- 
flected in  premiums.  Whereas  the  data  on  profitability  and  concentration 
were  calculated  by  state,  the  data  on  prices  have  been  provided  for  only  two 
states  as  pilot  studies.  This  approach  was  in  keeping  with  the  developmental 
nature  of  the  study  and  the  need  "to  provide  illustrative  data  and  comments 
as  to  the  types  of  data  and  factors  which  a  state  may  consider  in  evaluating 
competition  therein".  The  aspects  of  pricing  performance  that  the  study 
measures  are: 

—  price  levels 

—  price  variation 

—  pricing  independence 

—  frequency  of  price  change. 

(c)  Price  Levels 

Data  on  price  levels  provide  little  information  about  the  presence  of 
workable  competition  in  a  market.  However,  when  compared  with  loss  cost 
experience,  changes  in  price  levels  would  indicate  something  about  compet- 
itiveness in  the  market.  A  significant  improvement  over  time  in  loss  cost  ex- 
perience which  did  not  precipitate  a  reduction  in  premiums,  other  factors  re- 
maining  the    same,    would    suggest   that   the    market   was    not    workably 
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competitive.  Increases  in  costs  that  were  followed  by  proportionately  larger 
increases  in  prices  would  also  be  indicative  of  the  weakness  of  competitive 
forces.  The  study  points  out  that  the  data  available  is  limited  and  the  time 
period  covered  by  the  available  data  is  short.  Any  conclusions  drawn  on  the 
basis  of  this  data  would  be  tentative  and  a  longer  time  series  would  be 
needed  to  determine  if  lags  exist  between  changes  in  costs  and  changes  in 
price. 

(d)  Price  Variation 

The  variation  in  prices  has  also  been  measured  although  it  is  not  clear 
how  variation  is  to  be  interpreted  as  an  indicator  of  the  presence  of  workable 
competition.  Economic  theory  suggests  that  over  the  long  term  competition 
will  result  in  a  uniform  or  nearly  uniform  price  for  a  homogenous  product  in 
a  given  market.  This  would  suggest  that  a  lack  of  price  variation  would  be 
indicative  of  competitive  forces  at  work.  In  the  world  of  functioning  mar- 
kets, however,  the  dynamics  of  market  behaviour  suggest  that  there  would 
be  noticeable  variation  in  prices  in  the  short  run.  In  the  absence  of  collusion 
one  would  expect  that  in  a  competitive  market  there  would  be  a  trend 
towards  uniformity  in  price.  The  fact  that,  in  a  non-competitive  economic 
model,  a  single  uniform  price  also  results,  means  that  evidence  of  non-collu- 
sive behaviour  as  determined  by  structural  measures  and  an  examination  of 
market  conduct  will  be  an  important  consideration  in  assessing  the  price 
variability  measures. 

The  variability  measures  calculated  in  the  N.A.I.C.  study  are  coeffi- 
cients of  variation  and  measures  of  price  dispersion.  The  coefficients  of 
variation  give  an  indication  of  how  different  the  typical  rate  is  from  the 
average  rate.  These  coefficients  are  calculated  by  dividing  the  standard  de- 
viation of  the  rates,  a  statistical  measure  of  the  absolute  variation  in  the 
rates,  by  the  average  rate.  The  larger  the  resulting  number  the  greater  the 
variability  in  pricing  that  exists. 

The  N.A.I.C.  study  points  out  that  price  variability  can  result  from  in- 
herent frictions  in  the  rate  setting  system,  differences  in  the  products  for 
which  rates  are  being  compared  and  a  lack  of  consumer  knowledge  of  price 
differences  which  would  lead  to  competitive  shopping.  The  first  source  of 
variation  is  an  example  of  market  dynamics  at  work  while  the  second  and' 
third  reflect  violations  of  two  of  the  assumptions  of  perfectly  competitive 
markets. 

Market  dynamics  and  the  complexity  of  the  rate  changing  process  itself 
suggest  that  there  "will  be  a  lack  of  uniformity  in  rates  even  in  a  highly 
competitive  insurance  market".  It  takes  time  for  firms  to  recognize  and 
react  to  changing  market  conditions.  Different  firms  will  adjust  prices  with 
different  degrees  of  efficiency  and  on  the  basis  of  different  evaluations  of 
the  significance  and  extent  of  changed  market  conditions.  Thus  the  rates  es- 
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tablished  for  similar  products  can  vary  significantly  between  competing 
firms  at  a  given  point  in  time  even  though  the  pressure  of  competition  en- 
courages a  trend  towards  more  uniform  rates  over  time. 

The  second  and  third  sources  of  variation  arise  in  actual  markets  be- 
cause product  differences  do  exist,  a  violation  of  the  assumption  of  homo- 
genous goods  in  the  perfectly  competitive  market,  and  consumers  do  not 
have  perfect  knowledge  of  the  prices  and  characteristics  of  alternatives. 
Measures  of  variability  can  minimize  the  impact  of  non-homogeneity  by  ex- 
cluding the  writings  of  substandard  risks  and  considering  the  rates  on  the 
most  common  coverage.  There  is  no  obvious  way  of  minimizing  the  impact 
of  lack  of  perfect  consumer  knowledge  on  price  variability.  Clearly  the  in- 
terpretation of  price  variation  measures  will  have  to  be  carried  out  in  con- 
junction with  the  assessment  of  other  structure  and  performance  measures 
and  will  require  care. 

(e)  Pricing  Independence 

Independence  in  pricing  was  measured  by  calculating  the  price  disper- 
sion above  and  below  the  average  state-wide  rate  in  percentage  terms  for  pri- 
vate passenger  automobile  and  physical  damage  coverages.  The  market 
shares  of  the  companies  included  in  the  price  data  were  included  in  the 
tables  of  price  dispersion  in  order  to  provide  some  indication  of  the  signifi- 
cance of  the  dispersion. 

(f)  Frequency  of  Price  Change 

Finally  the  frequency  of  price  changes  was  calculated  as  an  additional 
measure  of  competitiveness  in  the  market.  The  assumption  underlying  the 
usefulness  of  the  frequency  measure  is  that  the  more  competitive  the  market, 
the  more  often  prices  will  react  to  changes  in  underlying  market  conditions. 
In  less  competitive  markets,  for  example,  an  improvement  in  loss  experi- 
ence that  suggests  a  reduction  in  premiums  might  be  ignored  so  that  compa- 
nies can  benefit  from  new  higher  profit  margins  at  existing  rates.  If  at  some 
point  loss  experience  again  deteriorates,  premium  levels  would  remain  un- 
changed again  since  they  were  previously  adequate  to  cover  that  loss  experi- 
ence. Thus  there  would  have  been  no  price  change  even  though  market  con- 
ditions had  changed  twice.  In  a  more  competitive  market  the  change  in  loss 
experience  would  have  resulted  in  price  changes  as  market  participants  com- 
peted for  new  higher  profits.  The  frequency  of  price  changes  then  will  de- 
pend to  some  degree  on  the  presence  of  competition  in  the  market  place  al- 
though there  is  not  yet  a  sufficient  history  of  data  or  interpretational 
experience  to  say  what  frequency  will  be  the  critical  one. 

The  N.A.I.C.  study  does  not  ''establish  any  guidelines  as  to  what 
levels,  variations  and  frequencies  are  indicative  of  the  workably  competitive 
market,\  The  establishment  of  these  guidelines  will  require  an  extension  in 
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the  time  horizon  of  the  data  base,  and  review  and  analysis  of  these  data  in 
relationship  with  the  data  pertaining  to  the  other  tests  of  workable  competi- 


tion 


Structural  Measures 


As  stated  above  the  monitoring  mechanism  looks  at  market  structure  in 
an  effort  to  determine  whether  or  not  the  structural  characteristics  of  a  par- 
ticular market  are  such  as  to  allow  the  beneficial  results  of  competition  to  be 
realized.  The  question  is  the  degree  to  which  the  existing  market  structure 
approximates  that  hypothesized  in  the  theory  of  perfect  competition. 

Structural  measures  concern  the  size,  the  number  and  the  dispersion  of 
firms  and  attempt  "to  indicate  whether  or  not  there  are  enough  firms  in  the 
market  so  that  no  one  firm  is  able  to  independently  influence  the  price  of  the 
product" .  In  other  words  the  structural  tests  which  are  based  on  concentra- 
tion ratios,  market  share  rankings  and  measures  of  entry  and  exit  are  pri- 
marily designed  to  enable  the  monitoring  agency  to  make  some  judgment  as 
to  whether  or  not  firms  are  price  takers  in  the  market  place.  If  an  analysis  of 
these  structural  measures  reveals  that  to  a  significant  degree  the  firms 
operating  in  the  market  place  are  not  price  takers,  but  can  effectively  influ- 
ence the  price  of  the  product,  then  it  can  be  said  that  competition  in  the  mar- 
ket place  is  being  impaired. 

(a)  Conceptual  Problems 

In  order  that  these  structural  measures  may  be  calculated,  several  con- 
ceptual problems  need  to  be  resolved.  The  model  of  perfect  competition  as- 
sumes that  the  product  offered  in  the  market  place  is  homogenous.  This  sim- 
ply means  that  consumers  are  unable  or  unwilling  to  differentiate  between 
different  units  of  the  product  regardless  who  produces  it.  In  practice  there  is 
some  question  as  to  what  constitutes  a  homogenous  product.  The  N.A.I.C. 
report  on  monitoring  measures  has  concluded  that  the  product  will  be  de- 
fined in  accordance  with  annual  statement  line  of  business  since  the  risk 
coverages  included  are  more  or  less  homogenous. 

Another  conceptual  difficulty  concerns  the  proper  definition  of  a  firm. 
The  N.A.I.C.  adopted  the  rule  that  an  insurance  firm  is  any  company  or 
group  of  companies  under  common  management,  ownership  or  control. 

A  third  conceptual  difficulty  involves  the  definition  of  the  geographic 
market  in  which  the  various  firms  operate.  The  subcommittee  report  points 
out  that  the  geographical  definition  of  the  market  is  different  from  the  con- 
sumer's point  of  view  than  it  is  from  the  seller's  point  of  view.  From  the 
consumer's  point  of  view,  the  market  may  be  defined  geographically  as  the 
individual  rating  territory  in  which  he  lives.  From  the  seller's  point  of  view, 
the  market  area  would  encompass  a  range  of  rating  territories.  From  the  in- 
stitutional point  of  view,  a  licenced  insurer  in  a  state  is  permitted  to  under- 

408 


write  risks  in  any  of  the  rating  territories  in  that  state.  As  a  result,  the  study 
has  concluded  that  the  geographical  market  be  defined  as  state-wide. 

(b)  Concentration 

The  final  conceptual  problem  concerns  the  measurement  of  size.  Sales 
as  measured  by  earned  premium  were  selected  as  the  appropriate  indicator 
of  size.  The  sales  data  were  used  to  calculate  concentration  ratios  which 
were  simply  the  sum  of  the  market  shares  for  a  specified  number  of  firms. 
Following  established  practice  in  the  study  of  concentration  in  other  indus- 
tries, the  N.A.I.C.  subcommittee  calculated  concentration  ratios  on  a  four 
firm,  eight  firm,  and  twenty  firm  basis. 

The  study  warns  that  "great  care  must  be  taken  in  the  interpretation  of 
these  concentration  ratios' \  In  the  first  place,  critical  values  of  these  con- 
centration ratios  have  not  been  established.  This  is  the  case  because  the  his- 
tory of  the  data  is  too  short  for  clear  conclusions  about  critical  values  to  be 
made.  In  addition,  there  is  good  reason  to  suspect  that  the  concentration 
ratios  contained  in  the  tables  appended  to  the  N.A.I.C.  study  are  higher  than 
the  ratios  that  have  been  calculated  for  industry  groups  in  other  concentra- 
tion studies.  This  is  so  because  of  the  narrower  definition  of  the  market  used 
in  calculating  these  ratios  when  compared  to  the  market  definition  used  in 
the  study  of  concentration  in  other  industries. 

The  study  suggests  that  there  is  a  critical  degree  of  concentration 
beyond  which  increasing  concentration  would  suggest  that  there  is  a  strong 
possibility  that  the  assumptions  of  the  competitive  market  are  being  vio- 
lated. The  question  remains  as  to  what  the  degree  of  concentration  is  that 
would  lead  one  to  this  conclusion.  The  N.A.I.C.  has  decided  on  the  basis  of 
studies  conducted  by  Arthur  B.  Little  Inc.  and  others  that  "discretionary 
pricing  power  becomes  quite  severely  limited  when  the  top  four  firms  in  an 
industry  control  less  than  half,  and  the  top  eight  firms  less  than  70%  of  the 
industry's  output". 

While  this  could  serve  as  a  rough  rule  of  thumb,  it  is  not  clear  that  it 
captures  the  critical  value  of  the  concentration  ratio  beyond  which  competi- 
tion can  be  said  to  be  impaired.  In  the  first  place,  the  calculation  of  concen- 
tration ratios  by  line  of  coverage  by  state  severely  limits  the  size  of  the  mar- 
ket being  monitored.  It  is  quite  possible  that  this  narrow  definition  of  the 
geographical  market  could  lead  to  relatively  high  concentration  ratios  even 
though  competition  is  present. 

This  suggests  that  while  concentration  ratios  are  an  important  measure 
of  structure  taken  by  themselves,  they  are  not  adequate  to  meet  the  needs  of 
monitoring  the  state  of  competitive  behaviour.  In  fact,  they  need  to  be  sup- 
plemented by  other  monitoring  measures  such  as  profitability  and  price  vari- 
ation. It  is  also  important  to  note  that  a  period  of  time  will  be  required  in 
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which  the  review  and  analysis  of  concentration  data  will  suggest  critical  val- 
ues of  the  concentration  ratios. 

(c)  Market  Share 

As  a  complement  to  the  calculated  concentration  ratios  the  N.A.I.C. 
has  prepared  tables  which  illustrate  the  market  shares  of  the  top  30  firms  for 
each  line  of  business  in  each  state.  The  purpose  of  these  tables  is  to  allow  the 
monitoring  agent  to  determine  whether  or  not  there  is  viable  competition  in 
the  market  given  the  degree  of  concentration.  For  example,  frequent 
changes  in  the  ranking  and  the  market  share  of  the  market  leaders  would 
suggest  that  competition  was  more  vigorous  than  if  particular  firms  contin- 
ued to  dominate  the  market  over  a  period  of  time  with  little  change  in  their 
relative  importance.  In  addition,  it  is  possible  that  a  particular  market  might 
exhibit  a  high  level  of  concentration  with  four  or  five  firms  controlling  a 
major  proportion  of  the  underwriting  and  still  have  an  acceptable  level  of 
competition.  One  indication  of  this  would  be  the  degree  to  which  the  leading 
firms  were  equal  in  size.  The  table  of  market  shares  for  the  top  30  firms 
would  be  one  way  of  assessing  whether  or  not  this  was  true. 

( d)  Entry  and  Exit 

A  second  structural  test  of  workable  competition  developed  by  the 
N.A.I.C.  is  a  set  of  measures  relating  to  entry  and  exit  from  the  market- 
place. In  the  theory  of  competitive  markets,  there  are  no  barriers  to  prevent 
firms  from  entering  or  leaving  the  market  place  in  response  to  high  profit 
levels  in  the  first  case  and  insufficient  rates  of  return  in  the  second.  Since  the 
freedom  to  enter  and  leave  markets  is  an  important  requirement  in  the  theory 
of  competitive  markets  for  an  efficient  allocation  of  resources,  it  is  neces- 
sary to  examine  the  entry  and  exit  pattern  in  monitored  markets  if  an  assess- 
ment of  whether  or  not  competition  is  workable  is  to  be  made.  There  are  dif- 
ficulties with  the  concept  of  exit  and  entry  in  insurance  markets  since  the 
requirements  for  solvency  dictate  that  firms  should  not  be  completely  free  to 
leave  the  market. 

Nevertheless,  the  N.A.I.C.  has  concluded  that  it  is  possible  to  calculate 
measures  relating  to  entry  and  exit  that  can  be  used  for  the  purposes  of  moni- 
toring workable  competition.  The  N.A.I.C.  preliminary  report  rejects 
changes  in  the  number  of  insurers  licenced  to  underwrite  in  a  jurisdiction  as 
a  measure  of  entry  and  exit  because  licenced  firms  may  not  actually  write 
business  or  the  amount  of  business  they  do  write  in  a  market  may  be  min- 
uscule. Thus  in  the  report  kga  firm  is  said  to  have  entered  a  market  if  its  mar- 
ket share  rose  from  less  than  from  .05%  to  .05%  or  greater.  Conversely,  an 
exit  is  similarly  defined  in  the  opposite  direction.  Mergers  and  insolvencies 
are  counted,  only  if  they  involve  firms  whose  market  share  was  .05%  or 
greater  in  the  previous  year". 
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The  same  qualifications  of  the  measures  of  entry  and  exit  can  be  made 
as  were  made  with  respect  to  concentration  ratios.  There  are  as  yet  no  criti- 
cal values  which  can  be  applied  to  the  entry  and  exit  data  in  order  to  ascer- 
tain automatically  whether  or  not  a  significant  degree  of  workable  competi- 
tion exists  in  the  market.  As  well,  the  entry  and  exit  measures  would  have  to 
be  applied  in  conjunction  with  an  assessment  of  other  monitoring  measures. 
The  difficulties  are  compounded  with  entry  and  exit  data  since  the  N.A.I. C. 
has  only  been  able  to  calculate  measures  for  1976  and  1977  and  there  is  no 
historical  data  base  on  entry  and  exit  at  this  time  to  make  comparisons  over 
time. 

Again  the  monitoring  of  entry  and  exit  measures  will  have  to  be  carried 
on  in  conjunction  with  the  monitoring  of  profit  levels.  This  follows  because 
the  expectation  is  that  rising  profit  levels  will  encourage  entries  and  declin- 
ing profit  levels  will  result  in  exits.  On  a  line  by  line  basis  then,  one  would 
expect  that  there  would  be  some  co-relation  between  profit  behaviour  by  line 
and  entry  and  exits.  The  entry  and  exit  measures  while  admittedly  experi- 
mental are  innovative  approaches  in  the  attempt  to  monitor  this  aspect  of 
market  structure. 

Entry  and  exit  data  will  have  to  be  considered  in  conjunction  with  data 
on  changing  market  shares.  It  is  possible  that  competitive  behaviour  in  re- 
sponse to  above  average  industry  profits  could  lead  to  an  expansion  of  the 
market  shares  of  existing  firms  rather  than  an  encouragement  of  new  en- 
trants into  the  market  place. 

3.  Summary 

Clearly  monitoring  market  behaviour  to  determine  whether  or  not  a 
market  is  workably  competitive  will  be  a  complex  process  in  which  judg- 
mental assessment  will  play  a  key  role.  There  is  no  one,  unambiguous,  all 
encompassing  measure  of  workable  competition.  Rather  at  this  point  there 
are  a  variety  of  approaches  that  have  numerical  content  that  must  be  treated 
with  care.  Each  of  these  approaches  has  something  to  say  about  the  presence 
and  extent  of  competition  when  it  is  considered  in  conjunction  with  the  other 
measures.  The  usefulness  of  each  of  these  measures  will  improve  over  time 
as  the  data  base  becomes  larger  and  the  trends  and  variability  in  the  data  be- 
come more  obvious.  One  of  the  principal  requirements  then  for  developing  a 
monitoring  mechanism  is  a  consistent  data  base  that  covers  a  sufficiently 
long  period  of  time. 

A  second  major  requirement  is  a  person  to  act  as  an  evaluator,  who  has 
significant  insurance  industry  experience  combined  with  extensive  knowl- 
edge of  the  economic  theory  of  markets.  The  judgmental  assessment  of  the 
existence  of  workable  competition  will  require  the  application  of  this  sort  of 
expertise. 
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D.  MONITORING  MARKET  BEHAVIOUR  IN  ONTARIO 

The  Department  of  Insurance  has  provided  a  short  note  on  the  extent  to 
which  competition  is  monitored  in  Ontario.  The  extent  to  which  competition 
is  monitored  is  limited  in  their  view  by  the  lack  of  a  complete  theory  of  "ac- 
ceptable competition' \  a  shortage  of  manpower  and  data  processing  re- 
sources and  a  desire  to  limit  the  reporting  burdens  placed  on  firms  in  the  in- 
dustry. The  rest  of  this  section  describes  the  current  practice  with  respect  to 
automobile,  homeowner's  and  life  insurance,  as  contained  in  that  note. 


1.  Automobile  Insurance 

ktA  survey  is  conducted  late  each  year  in  which  all  companies  quote 
premiums  for  all  territories  for  a  mature  driver  and  a  21  year  old  driver. 
Quotations  are  for  liability  only  and  full  coverage.  The  rates  requested  are 
intended  to  reflect  the  current  price  for  an  average  situation.  Some  caution 
has  to  be  exercised  in  using  the  data  to  obtain  year  on  year  changes  experi- 
enced by  the  same  person. 

The  data  are  processed  to  obtain  average  prices  in  each  territory, 
weighted  by  Ontario  market  shares  for  each  company,  and  measures  of  the 
dispersion  of  prices. 

The  results  are  examined  to  detect  clustering  about  the  average  price  or 
wide  price  deviation;  adherence  to  I.A.O.  recommended  rates  by  I.A.O. 
companies  and  changes  in  ranking  from  year  to  year.  We  interpret  diversity 
of  price  and  changes  in  ranking  as  evidence  of  competition.  At  times  the 
price  spread  will  narrow  but  as  long  as  this  is  a  transient  phenomenon  we  as- 
sume competitive  pricing  still  exists. 

Obviously  much  more  information  could  be  obtained  for  more  driver 
classifications  but  a  move  in  this  direction  will  substantially  increase  the  re- 
porting burden  for  insurers  and  would  require  expenditure  on  additional  pro- 
cessing equipment  in  the  Department  of  Insurance. 

The  existence  of  a  standard  automobile  contract  in  Ontario  facilitates 
price  comparison  in  that  ostensibly  an  identical  product  is  being  priced.  In 
practice  quality  of  performance  by  the  insurer  is  an  important  factor. 

The  complaints  officers  currently  handle  approximately  10,000  tele- 
phone queries  each  year  concerning  all  forms  of  insurance,  of  which  2,000 
develop  to  written  complaints.  The  majority  of  these  complaints  concern  au- 
tomobile insurance.  The  department  has  run  a  pilot  study  classifying  com- 
plaints and  produced  a  ranking  of  companies  relating  complaints  to  premium 
volume.  The  pilot  study  achieves  two  purposes: 

(a)  Companies  with  a  persistently  high  complaint  level  can  be  informed  of 
their  high  ranking.  Feedback  is  often  sufficient  to  enable  a  company  to 
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improve  its  operation.  Failure  to  respond  by  the  insurer  would  provide 
evidence  for  more  drastic  action. 

(b)  Particular  problem  areas  can  be  highlighted.  Thus,  competitive  prob- 
lems with  special  risks  such  as  dump  trucks  or  taxis  or  with  adequate  ca- 
pacity in  certain  territories  can  be  identified.  Usually  corrective  action 
can  be  initiated  given  convincing  evidence  of  the  extent  of  the  prob- 
lem." 

2.  Homeowner's  Insurance 

"In  the  case  of  homeowner's  insurance,  a  standard  policy  form  is  not 
mandatory.  While  this  permits  innovation  it  also  hampers  monitoring  of 
price  competition. 

The  Department  of  Insurance  does  not  at  this  time  routinely  monitor 
homeowners  insurance  rates.  Complaints  tend  to  indicate  vigorous  competi- 
tion for  adequately  insured  risks  in  most  areas.  However,  market  problems 
exist  with  high  risk  areas  or  where  the  amount  of  insurance  is  far  below 
property  value.  The  problem  arises  partly  due  to  poor  public  relations  by  the 
industry  which  has  failed  to  explain  the  problem  of  underinsurance  and 
partly  due  to  overly  simplified  rate  structures  used  by  companies.  Some  dif- 
ficulty is  also  experienced  verifying  that  the  pricing  of  package  policies  is 
still  competitive  with  the  price  of  component  parts. 

Competition  monitoring  in  this  area  appears  to  be  a  more  subtle  prob- 
lem than  in  the  case  of  automobile  insurance,  and  may  require  development 
of  a  standard  policy  form  with  a  basic  coverage  and  options  of  identical 
form.  The  insurance  to  value  problem  will  also  have  to  be  dealt  with." 

3.  Life  Insurance 

"The  Department  has  conducted  its  own  studies  of  price  comparison 
methods.  It  is  doubtful  whether  any  simple  method  can  be  used  for  price 
competition  monitoring  purposes." 

4.  Data  Requirements 

Further  discussions  with  representatives  of  the  Department  of  Insur- 
ance suggested  that  a  significant  data  study  is  needed  in  order  to  develop  a 
data  reporting  system  that  would  provide  for  the  information  requirements 
of  monitoring  the  effectiveness  of  competition.  The  objective  of  this  study 
would  be  to  recommend  ways  in  which  existing  data  reporting  systems 
could  be  modified  to  accommodate  the  needs  of  the  monitoring  mechanism. 
It  is  likely  that  the  study  could  be  coincident  with  other  data  reviews  that  are 
currently  underway  within  the  Department. 

Several  areas  of  investigation  were  suggested  in  these  discussions  that 
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would  provide  a  starting  point  for  a  more  complete  study  design.  The  first  is 
the  question  of  differentiating  between  calendar  year  and  policy  year  in  data 
reporting.  One  aspect  of  this  issue  according  to  Department  representatives 
is  that  claims  reserves  set  up  in  one  calendar  year  may  be  affected  by  claims 
from  different  policy  years.  Financial  reports  for  a  given  calendar  year  are 
therefore  not  an  accurate  reflection  of  that  year's  underwriting  activity.  It 
was  suggested  that  reserve  change  reporting  should  differentiate  between 
policy  year  and  calendar  year  by  line. 

A  second  issue  concerns  the  need  to  have  a  separation  between  data  for 
commercial  lines  and  personal  lines.  In  principle  the  commercial  lines  and 
personal  lines  should  be  independently  priced  but  there  is  no  way  of  moni- 
toring whether  this  is  so  because  of  the  aggregation  of  data.  Methods  of  data 
reporting  that  distinguish  between  commercial  and  personal  lines  would  be 
part  of  the  data  study. 

A  third  issue  involves  the  need  to  allocate  expenses  by  line  and  in  some 
cases  by  Province.  Any  monitoring  of  cost  changes  would  require  this  allo- 
cation. 

5.  Summary 

Clearly  monitoring  activity  in  Ontario  is  at  an  early  stage  of  develop- 
ment. This  is  understandable  in  the  absence  of  specific  legislation  which 
would  encourage  a  more  thorough  approach  to  monitoring.  The  focus  in  On- 
tario's supervision  of  the  insurance  industry  has  been  on  solvency  and,  as 
the  note  from  the  Office  of  the  Superintendent  suggests,  the  data  required 
for  more  extensive  monitoring  are  not  regularly  reported. 

The  Department's  requirement  for  a  theory  of  "acceptable  competi- 
tion" may  be  satisfied  with  the  concept  of  workable  competition  discussed 
in  this  paper.  The  performance  and  structural  measures  suggested  by  work- 
able competition  would  provide  a  framework  within  which  the  existing  price 
monitoring  carried  out  by  the  Department  could  be  placed.  The  assessment 
of  measures  other  than  price  would  permit  a  much  broader  monitoring  of  the 
extent  of  workable  competition  in  Ontario's  insurance  markets. 

The  current  monitoring  of  automobile  insurance  rates  carried  on  by  the 
Department  of  Insurance  represents  the  beginnings  of  a  more  extensive 
monitoring  system.  The  concepts  of  workable  competition  discussed  above 
and  the  preliminary  calculations  of  monitoring  measures  carried  out  by  the 
N.A.I.C.  suggest  the  directions  in  which  this  monitoring  system  could  de- 
velop. The  performance  and  structural  measures  that  comprise  such  a  sys- 
tem are  clear;  their  calculation  for  Ontario  can  probably  be  made  once  revi- 
sions to  existing  data  reporting  systems  are  made. 
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APPENDIX  K 

(referred  to  in  Chapter  13) 

LEGAL  OPINION  ON  SECTIONS  18  AND  90  OF 
THE  INSURANCE  ACT 

January  29,  1979 

James  R.  Breithaupt,  Esq., 

Q.C.,  M.P.P. 
Chairman 

Select  Committee  on  Company  Law 
Legislative  Assembly 
Parliament  Buildings 
Queen's  Park 
Toronto,  Ontario 
M7A  1A2 

Dear  Mr.  Breithaupt: 

I  have  been  requested  ...  to  provide  the  Committee  with  an  opinion  as 
to  the  meaning  of  and  relationship  between  sections  18  and  90  of  The  Insur- 
ance Act,  R.S.O.  1970,  c.  224,  as  amended.  The  sections  are  as  follows: 

Section  18  The  Superintendent  may  publish  from  time  to  time  notices,  re- 
ports, correspondence,  results  of  hearings,  decisions  and  any 
other  matter  considered  by  the  Superintendent  to  be  in  the  public 
interest. 

Section  90  Any  information,  document,  record,  statement  or  thing  made  or 
disclosed  to  the  Superintendent  concerning  a  person  licensed  or 
applying  for  licence  under  this  Act  is  absolutely  privileged  and 
shall  not  be  used  as  evidence  in  any  action  or  proceeding  in  any 
court  brought  by  or  on  behalf  of  such  person. 

On  their  face,  the  two  sections  appear  to  conflict  in  that  while  section 
90  provides  that  certain  information  is  absolutely  privileged,  section  18 
allows  the  Superintendent  to  publish  material  which  he  considers  to  be  in  the 
public  interest.  There  is  nothing  in  the  balance  of  The  Insurance  Act  which 
gives  any  indication  as  to  the  meaning  of  these  sections;  nor  is  there  any  case 
law  dealing  with  the  interpretation  of  the  sections. 

Section  90  is  historically  the  older  of  the  two  provisions.  It  first  ap- 
peared in  The  Insurance  Act,  1934,  S.O.  1934,  c.  22,  section  6,  and  has  ap- 
peared consistently  in  each  version  of  The  Insurance  Act  thereafter.  Section 
18  was  first  introduced  by  The  Insurance  Amendment  Act,  1970,  S.O. 
1970,  c.  134,  section  3.  I  have  been  unable  to  find  any  specific  reference  to 
section  18  in  the  Debates  of  the  Legislative  Assembly.  However,  the  1970 
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amending  Act,  by  section  9,  authorized  insurers  to  sell  variable  contracts 
based  on  segregated  funds.  Prior  to  1970,  these  contracts  had  been  consid- 
ered to  be  subject  to  the  control  of  the  Ontario  Securities  Commission.  In 
1969,  however,  the  Ontario  Securities  Commission  exempted  these  con- 
tracts from  its  regulation.  It  was  stated  in  the  Legislative  Assembly  that  it 
was  intended  that  the  Superintendent  of  Insurance  would  henceforth  regulate 
the  sale  of  variable  insurance  contracts  (Hansard,  November  17,  1969,  page 
8,  441).  It  may  be  that  section  18  was  introduced  at  the  same  time  to  give  the 
Superintendent  of  Insurance  the  same  powers  of  publication  as  the  Ontario 
Securities  Commission  possessed  under  The  Securities  Act. 

Section  90,  which  confers  an  absolute  privilege  on  certain  information 
disclosed  to  the  Superintendent,  appears  to  be  based  on  the  principle  that  re- 
ports made  by  citizens  to  government  officials  under  compulsion  of  law 
should  be  privileged.  The  underlying  policy  behind  this  principle  is  that  in 
many  instances  government  requires  information  that  can  only  be  obtained 
from  the  person  himself  whose  affairs  are  desired  to  be  known  by  the  gov- 
ernment. An  attempt  to  obtain  it  by  compulsion  alone  may  well  be  ineffec- 
tive. Therefore,  it  is  expedient  for  the  government  to  promise  to  cloak  the 
information  in  some  special  degree  of  secrecy  in  exchange  for  ready  and 
truthful  disclosure  (Wigmore,  Vol.  VIII,  section  2377).  The  extent  of  the 
privilege  conferred  must  be  determined  from  an  examination  of  the  wording 
of  the  statute.  In  some  instances,  the  privilege  only  bars  extra-judicial  dis- 
closure of  the  information,  whereas  in  other  instances,  it  forbids  disclosure 
even  in  court.  In  the  latter  case,  the  privilege  may  either  extend  to  allow  a 
citizen  to  refuse  to  produce  a  report  or  it  may  prevent  anyone  including  the 
citizen  from  producing  that  report.  In  my  opinion,  section  90  falls  within  the 
latter  category  and  absolutely  prohibits  any  person,  including  the  Superin- 
tendent or  the  insurer,  from  disclosing  any  information,  document,  record, 
statement  or  thing  made  or  disclosed  to  the  Superintendent  concerning  a  per- 
son licensed  or  applying  for  a  licence  under  the  Act,  and  prevents  that  infor- 
mation from  being  used  in  evidence  in  any  action  or  proceeding  brought  by 
or  on  behalf  of  such  person. 

Since  section  90  is  a  general  prohibition,  in  my  opinion  it  overrides 
section  18  in  so  far  as  the  two  provisions  conflict.  It  is  not  entirely  clear 
whether  the  two  provisions,  in  fact,  conflict,  since  they  seem  to  refer  to  dif- 
ferent types  of  information.  Section  18  refers  to  "notices,  reports,  corre- 
spondence, results  of  hearings,  decisions  and  any  other  matter  considered  by 
the  Superintendent  to  be  in  the  public  interest";  whereas  section  90  refers  to 
"information,  document,  record,  statement  or  thing  made  or  disclosed  to 
the  Superintendent" .  Furthermore,  section  18  appears  in  Part  I  of  the  Act 
entitled  "Superintendent  and  His  Duties",  and  section  90  appears  in  Part  II 
of  the  Act  entitled  "General  Provisions  Applicable  to  Insurers"  and  sub- 
titled "General".  Moreover,  it  appears  that  section  90  deals  specifically 
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with  the  question  of  privilege  and,  therefore,  may  be  said  to  override  the 
more  general  provisions  of  section  18. 

In  any  event,  section  18  is  discretionary  in  its  language  in  that  it  pro- 
vides that  the  Superintendent  may  publish  certain  material  if  he  considers  it 
to  be  in  the  public  interest.  Since  the  Superintendent  is  prevented  from  dis- 
closing the  information  referred  to  in  sectin  90,  it  is  unlikely  that  he  could 
consider  publication  of  that  information  to  be  in  the  public  interest.  How- 
ever, if  section  18  is  to  be  read  subject  to  section  90,  it  may  be  advisable  to 
amend  section  18  to  specifically  provide  that  it  is  subject  to  section  90. 

Yours  very  truly, 

^SHELLEYROBB" 

Shelly  Robb 
Counsel 

Crown  Law  Office 

Civil  Law 

Ministry  of  the  Attorney  General 
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